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LETTER OF THE SECRETARY-GENERAL 

Honourable participants, 

It is my utmost pleasure to welcome you all to Model Courts of Justice 2019, which is the 

eighth edition of this prestigious conference, as the Secretary-General. My name is Aziz Can 

CENGİZ and I am a junior student at Ankara University, Faculty of Law. 

ICC-Mediation has been a hallmark of Model Courts of Justice in the previous two years as a 

way of embracing law enthusiasts that are not studying law. This year, we wanted to improve 

on the experience we gained in the previous years, and decided on two cases that will be 

defining for any mediation simulation in the future. Our first case, “The Mouse Problem” 

deals with the problems arising from the relationship of a business and a state, while our 

second case “Contract Negotiations in the Building Trades” will be introducing coalition-

based mediation for the first time in Model Courts of Justice history, where three coalitions, 

each consisting of three parties and a legal consultant, will try to reach an agreement on a new 

contract. I’m sure that it will be interesting to see which coalitions will stand together and 

which will experience internal arguments and breakups on the face of disagreement. 

This Study Guide was prepared by two individuals who I am very proud of, Ms. Zeynep 

KHUDHUR and Mr. Ege ALTUNIŞIK. They were both new members of the Model Courts 

of Justice, and it was a great experience for me to observe their development as academic 

team members week by week. With their expertise in Mediation, their commendable work 

attitude and readiness, they have prepared an extensive document that is essential for anybody 

who is willing to attend ICC-Mediation. 

In order to get an adequate grasp of the cases and to be able experience Model Courts of 

Justice as intended, I highly recommend every participant to read the Study Guide, the 

Handbook, the Rules of Procedure and the other documents available on our website. 

Please do not hesitate to contact me via secretarygeneral@modelcj.org in case you have any 

questions regarding the conference or the committee. 

Best Regards, 

Aziz Can CENGİZ 

Secretary-General of Model Courts of Justice 2019 Conference 
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LETTER OF THE ASSISTANT-SECRETARIES-GENERAL 

Esteemed participants, 

To introduce ourselves, we are Zeynep KHUDHUR and Ege ALTUNIŞIK and we are both 

sophomore students at Ankara University, Department of Law. It is our utmost pleasure to 

serve you as the Assistant Secretaries-General in the 8th session of Model Courts of Justice. 

The first case of the committee includes a dispute between the French government and 

municipalities of neighbour towns regarding the establishment of a new EuroMouse project, a 

large theme park in Europe. Opinions and demands of the Parties will come together in the 

mediation table to reach into satisfaction of the parties. 

Our second case that you will debate on concerns a matter between contractors, unions and 

users of contract services. After the latest economic strikes, different standpoints of the parties 

will meet to build a new contract including all significant points as wages, health benefits and 

double breasting in the new contract. 

For the last, we would like to express our endless gratefulness and appreciation to the 

Secretary General of Model CJ 2019, Aziz Can CENGİZ, who had the faith in us and made us 

a part of his unique team, answered to our questions patiently and assisted us whenever we 

needed help, all the time and day and night. Afterwards, we would like to mention our sincere 

gratitude towards the Model CJ Secretariat for their boundless endeavour and restless work. 

As the Assistant Secretaries-General, we are proud and excited of welcoming you to the 

single and only ICC-Mediation simulation in Turkey and offering you the chance of 

witnessing an unforgettable academic experience. 

Should you have any questions, please do not hesitate to contact us via  

icc-mediation@modelcj.org. 

Sincerely, 

Zeynep KHUDHUR & Ege ALTUNIŞIK 

Assistant Secretaries-General of Model Courts of Justice 2019 

Responsible Academic Team Members of the International Chamber of Commerce-Mediation 

Committee 
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PART I: INTERNATIONAL CHAMBER OF COMMERCE AND ALTERNATIVE 

DISPUTE RESOLUTION SERVICES 

A. ESTABLISHMENT 

The International Chamber of Commerce (hereinafter referred as ICC), was founded in Paris, 

France in 1919 after a discussion between entrepreneurs at the International Trade Conference 

arranged in Atlantic City, New Jersey.1 Subsequently, the ICC (in other words, the World 

Business Organization) continued to expand with the establishment of International Court of 

Arbitration in 1923.2 The purposes of the ICC are: developing an open World economy that 

involves international investments, services, and commerce; eliminating the blocks in 

international trade, advancing free and fair competition between the business institutions, 

promoting the economic growth by uniting the developed and developing countries in the 

frame of international commerce, offering expert consultation services to corporations, 

companies, organizations, firms, individuals and giving dispute resolution services if any 

dispute arises between parties.3 Besides taking an important place in both public and private 

business sectors, it constitutes the voice of business in international organizations such as 

World Trade Organization, The United Nations, and G20.4 The ICC organization is active in 

over more than 130 countries and currently it has almost 7.000 member companies and 

business associations.5 

B. BODIES OF INTERNATIONAL CHAMBER OF COMMERCE 

International Chamber of Commerce has four primary leading bodies. These primary bodies 

are “World Council”, “Executive Board”, “International Secretariat” and “Finance 

Committee.”6 Paul Polman is currently the chairperson of International Chamber of 

                                                           
1Kelly, Dominic, International Chamber of Commerce, New Political Economy, (June 2015) 
2 International Chamber of Commerce, History, available at https://iccwbo.org/about-us/who-we-are/history/ 

(Last accessed on 5 January 2019) 
3 International Chamber of Commerce, Constitution of the International Chamber of Commerce, (revised on 5 

December 2003), available at https://iccwbo.org/constitution/ (Last accessed on 5 January 2019) 
4 Ibid. 
5 Kelly, Dominic, International Chamber of Commerce, New Political Economy, (June 2015) 
6International Chamber of Commerce, available at https://www.cci.by/en/content/international-chamber-

commerce (Last accessed on 5 January 2019) 

https://iccwbo.org/about-us/who-we-are/history/
https://iccwbo.org/constitution/
https://www.cci.by/en/content/international-chamber-commerce
https://www.cci.by/en/content/international-chamber-commerce
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Commerce. John W. D. Denton is the Secretary General of International Chamber of 

Commerce since 12th March election.7  

World Council elects chairman and vice-chairs within two years period.8 With certain words, 

World Council is one of the most important bodies in the International Chamber of 

Commerce, which is comprised of many delegates who come from many different countries 

to hold a meeting once every two years.9 

Executive Board is elected by the World Council and it serves for three years.10 Ordinarily, 

Executive Board is comprised of 15-21 individuals and today, it consists of 20 individuals. 

The Board is the strategic brain and the policy centre of ICC.11 

International Secretariat is located in Paris. Basically, Secretariat is the operational arm of 

ICC.12 It arranges schedules and provides views from the business perspective to 

intergovernmental organizations on issues that directly affect business operations.13 

Finance Committee consults the Executive Board on every issue regarding financial issues. 

With the authority of Executive board, it makes budget and establishes regular reports. 

Finally, it scans effects and implications of the activities of the ICC.14 

C. INTERNATIONAL CHAMBER OF COMMERCE DISPUTE RESOLUTION 

SERVICES 

International Chamber of Commerce offers services for individual businesses that are in 

conflict which are as efficient, neutral and economic as possible. ICC has 3 different ADR 

services which are ICC Court of Arbitration, ICC Centre for Alternative Dispute Resolution, 

and ICC Belt and Road DR services.15 

                                                           
7 ICC: New Leadership for World Business Organization, available at https://www.uscib.org/icc-announces-new-

leadership/ (Last accessed on 5 January 2019) 
8 International Chamber of Commerce, available at 

https://www.australianchamber.com.au/membership/international-network/icc/ (Last accessed on 15 
September 2018) 
9 Kelly, Dominic, International Chambers of Commerce, New Political Economy, (June 2015) 
10 Ibid. 
11 Ed. Fundukian, Laurie, Volume 1. 2nd ed., Detroit: Gale, (2012), at pp.403-405 
12 Ibid. 
13 Kelly, Dominic, International Chambers of Commerce, New Political Economy, (June 2015) 
14 Ibid. 
15 Dispute Resolution Services, available at https://iccwbo.org/dispute-resolution-services/ (Last accessed on 16 

August 2018) 

https://www.uscib.org/icc-announces-new-leadership/
https://www.uscib.org/icc-announces-new-leadership/
https://www.australianchamber.com.au/membership/international-network/icc/
https://iccwbo.org/dispute-resolution-services/
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I. ICC International Court of Arbitration 

International Chamber of Commerce was established in 1919. After 4 years, ICC International 

Court of Arbitration (hereinafter referred as “the Court”) was established by ICC. Main goal 

of the Court was inspiring and supporting international trade, and ensuring the necessary 

dispute resolution mechanism for business conflicts. The first verdict of the Court was given 

in 1924 on the France-Britain conflict.16  

It should be carefully noted that the “Court” is not a court in the traditional sense. It performs 

an administrative role with jurisdiction to deliver certain decisions in accordance with rules of 

the ICC while arbitrators exercise exclusively judicial powers. In addition, the Court has 

worked on 1,461 cases, which makes the Court the most experienced international arbitration 

institution of the world. 17 

Secretariat of the Court is comprised of Secretary-General, his/her deputy, and General 

Counsel. The Secretariat is responsible for ongoing administration of arbitration cases and 

assisting the Court in performance of its functions. Currently, more than 80 people, 40 of 

whom are lawyers, are staff of the Secretariat.18 

II. ICC International Centre for Alternative Dispute Resolution 

The ICC International Centre for Alternative Dispute Resolution (hereinafter referred as ‘the 

ADR Centre’), is one of the ICC services that contains various dispute resolution forms 

(dispute board, documentary instruments dispute resolution expertise, expert appraisal, 

mediation) in addition to being an alternative form of settlement to the courts.19 It can be 

separated as determinative and elective ADR according to their types; in determinative ADR, 

there is a neutral third party (arbitrator, mediator or an authorized person) commissioned to 

result the dispute with a binding settlement between the parties in contrast to the elective 

ADR, in which there is no need to have a neutral third party or a final binding agreement 

since the essential objective is to facilitate the discussions.20 As mentioned above, a cadre 

with highly experienced lawyers and experts in ADR Centre gives assistance in the process of 

                                                           
16 Zhukova, G. / 2011 Law Ukr.: Legal J. 64 (2011) / Law of Ukraine: Legal Journal, Volume 2011, Issue 2, (2011), 

at pp.64-69 
17 Panchal, Rekha, International Court of Arbitration, Court Uncourt, Ct 6, (2016) 
18 Zhukova, G. / 2011 Law Ukr.: Legal J. 64, (2011) / Law of Ukraine: Legal Journal, Volume 2011, Issue 2, (2011), 

at pp.64-69 
19 Broadbent, Nigel, Alternative Dispute Resolution, Legal Information Management, (2009), at p.196 
20 Ibid. 
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preparation and arrangement of contracts to avoid possible disputes that can arise in future.21 

Even though dispute resolution clauses are vital for the treaties and contracts in this process, 

the parties can apply to the ICC later, if they concur on it, for a peaceful and flexible 

negotiation mechanism.22 

a. Dispute Board 

Dispute Board, is one of the administrative bodies of ADR Centre that was applicable 

afterward the publication of its rules in 2004. To clarify, the process related to Dispute Board 

revives with an ICC formed board of one or three impartial, conscious, and experienced 

members. This panel works to give assistance to the parties during agreement composition 

period in order to avoid and cope with disagreements and disputes that can come in view 

potentially.23 All types of these mechanisms, Dispute Review Board (DRB), Dispute 

Adjudication Board (DAB) and Combined Dispute Board (CDB) intend to either resolve the 

dispute or alleviate the escalation of disagreement before the dispute. The parties are not 

bound to the conclusion set by the executive dispute board unless they agree on it.24  

b. Documentary Instruments Dispute Resolution Expertise 

Documentary Instruments Dispute Resolution Expertise (hereinafter referred to as 

‘DOCDEX’), was formed in 1997 by the ICC Commission on Banking Technique and 

Practice due to an increase in disputes on the grounds of the Uniform Rules for Collections 

(URC), the Uniform Rules for Demand Guarantees (URDG), the Uniform Rules for Customs 

and Practice for Documentary Credits (UCP) and the Uniform Rules for Bank to Bank 

Reimbursement under Documentary Credits (URR).25 The process starts with the submission 

of the parties to the ICC for DOCDEX service, continues with the assignment of three experts 

by the authority of ICC Banking Commission, and lastly, ends with a cross border and non-

binding decision.26  

                                                           
21 ICC International Centre for ADR, available at https://iccwbo.org/dispute-resolution-services/mediation/icc-

international-centre-for-adr/ (Last accessed on 26 August 2018) 
22 Ibid. 
23 Koch, Christopher, The New Dispute Board Rules Of The ICC, (2005) 
24 Ibid. 
25 Guillermo, Jimenez, ICC Guide To Export-Import: Global Standards For International Trade, ICC Publication, 

(2012) 
26 Connerty, Anthony, Online Jurisdiction: ICANN, WIPO And The Need For International Action-Part 1, (July 

2006) 

https://iccwbo.org/dispute-resolution-services/mediation/icc-international-centre-for-adr/
https://iccwbo.org/dispute-resolution-services/mediation/icc-international-centre-for-adr/


               MODEL                                                                                                                             ICC-MEDIATION 
               COURTS OF JUSTICE 2019                                                                                                 STUDY GUIDE 
 

8 
 

c. Expert Appraisal 

Expert Appraisal can be defined as a subsection of ICC which executes and administers the 

process and progress of expert assistance services. Three different services are feasible, 

putting in order as: proposal, appointment of experts and neutrals, administration of expert 

proceedings.27 Typically, the proposal of experts and neutrals commences upon the request of 

parties as a result, not only to conciliate resolution period of disagreements and disputes, but 

also to give expert opinions to the parties.28 Appointment of experts and neutrals is conducted 

under the conditions of the existent issue, therefore, ICC assigns experts in order to make a 

settlement for the dispute in which a final binding decision is requested.29 Alternatively, 

administration of expert proceedings includes observation of the entire process through 

assigning or affirming the appointed neutrals in addition to informing the parties about the 

concluded expert reports.30 The expert findings are not binding unless they recognize it as a 

contract standard expert report.31 

d.  Mediation 

Mediation, which is recognised as a time-saving, feasible, flexible and less costly dispute 

resolution style alternative to pricey, time-consuming, and relationship-deteriorating 

arbitration or litigation process, is administered by the ICC Centre for ADR, and as a result, is 

bound by the ICC Mediation rules.32 To describe the form, it ensures convenience to the 

parties of dispute with few critical points. Particularly, it depends on consensual settlement 

which leads to a win-win solution without inflicting any damage to the relationship of the 

parties, confidentiality and without prejudice are implemented fully.33 Mediation types vary, 

however, four steps are required in general for a normal proceeding. These four steps are 

preparation, opening joint session, private meetings, and conclusion directed by a neutral third 

party.34 

                                                           
27 Dispute Resolution Services, Experts, available at https://iccwbo.org/dispute-resolution-services/experts/ 

(Last accessed on 1 September 2018) 
28 Ibid. 
29 Ibid. 
30 Ibid. 
31 Ibid. 
32 Houzhi, Tang, Mediation Is Developing Around The World, Asia Pacific Law Review, (2009) 
33 King, Ronnie; Wach, Karl, Resolving Commercial Disputes Through Mediation, 6 Asian Disp. Rev.58, (2004) 
34 Ibid. 

https://iccwbo.org/dispute-resolution-services/experts/
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III. International Chamber of Commerce Belt and Road Dispute Resolution 

Services 

In 2013, the president of China, Xi Jinping, announced a programme of Chinese investment 

abroad of remarkable scope and ambition. China characterizes these development as a 

resurrection of two historic trade routes linking China, Middle East, and East Europe: the old 

Silk Road routes and the ancient maritime routes linking China and East Europe via the sea 

lanes around Southeast and South Asia. The number of Belt and Road (hereinafter referred as 

“BRI”) projects is unprecedented. Chinese authorities estimated total investment of this 

project as $890 billion.35 

A construction and infrastructure initiative on this scale will inevitably generate disputes. The 

project gives rise to a multitude of actual and potential commercial disputes to consider. In 

response to this, Alexis Mourre, President of the ICC Court, announced the establishment of 

the commission during the ICC Court’s working session last fall.36 

Commercial disputes arising out of the BRI may potentially be submitted to resolution in a 

broad range of judicial or arbitral fora. The complex circumstances of each contractual 

relationship and the laws of the host country will dictate some choices, but the parties 

themselves will typically enjoy considerable discretion in selecting and structuring dispute 

resolution procedures in their contracts.37 

“There is no ‘one-size-fits-all’ method of resolving Belt and Road disputes. But there is a 

concerted effort to encourage mediation clauses in Belt and Road agreements, with provision 

for arbitration if mediation fails. It is ideally placed to provide appropriate, effective dispute 

resolution services to parties all along the New Silk Road.” Mr. D’Agistino expressed himself 

on suitable ADR methods which are implement on this conflict.  

                                                           
35 Norton, Patrick M. / 13 U. Pa. Asian L. Rev. 72 (2018) / University of Pennsylvania Asian Law Review, Volume 

13, Issue 2, (2018), at pp.72-101 
36Belt Road Resolution Services available at: http://arbitrationblog.kluwerarbitration.com/2018/04/16/belt-

road-supporting-resolution-disputes/ (Last Access on 2nd September 2018) 
37  Norton, Patrick M. / 13 U. Pa. Asian L. Rev. 72 (2018) / University of Pennsylvania Asian Law Review, Volume 

13, Issue 2, (2018), at pp.72-101 

http://arbitrationblog.kluwerarbitration.com/2018/04/16/belt-road-supporting-resolution-disputes/
http://arbitrationblog.kluwerarbitration.com/2018/04/16/belt-road-supporting-resolution-disputes/
http://arbitrationblog.kluwerarbitration.com/2018/04/16/belt-road-supporting-resolution-disputes/
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ICC is planning a series of events over the next year to spotlight its Belt and Road 

capabilities. Events are planned in diverse locations including China, Kazakhstan, 

Kyrgyzstan, Nigeria, Southeast Asia, Japan, and Hong Kong, with more to come.38 

D. OTHER ALTERNATIVE DISPUTE RESOLUTION SERVICES 

I. Negotiation 

a. Introduction 

Negotiation is a dispute resolution system where parties can discuss their differences and 

move toward an acceptable settlement for all parties.39 Negotiation is the least costly 

resolution technique because the parties themselves can control the all process and voluntarily 

reach a solution. Negotiation may occur at any time before litigation is instituted, and, if 

formal litigation is undertaken, even after a judgement has been rendered in court.40 

Negotiation includes, in itself, many various tactics and other dispute resolution types.  Thus, 

negotiation can take many different forms according to the nature of the conflict.  

According to one thought, negotiation comprises of 3 sections which are process, behaviour 

and substance. Basically, process refers to how to parties negotiate, behaviour refers to the 

relationship among the parties and substance refers to what parties negotiate over, which is 

the conflict issue.41 Being a good negotiator is a key element of bargaining. There are some 

core principles for negotiators to develop negotiation skills. Firstly, a negotiator should 

always remember theory of negotiation based upon the “win-win principle.”42 In that point 

both parties should be satisfied with the outcome of the negotiation. Secondly, every party 

should determine their aims and desire. Thirdly, and maybe the most important aspect of 

negotiation is knowing your audience. More knowledge makes the process easier for a 

negotiator.43 Another thing to keep in mind as a negotiator is being a good listener. 

                                                           
38 ICC Court Launches Belt and Road Initiative Commission, available at https://iccwbo.org/media-wall/news-

speeches/icc-court-launches-belt-road-initiative-commission/ (Last accessed on 5 September 2018) 
39 Lyle, Sussman, Alternative Dispute Resolution: How Small Business Can Avoid the Courts In Resolving 

Disputes”, (1984) 
40 Ibid 
41 Oklahoma Bar Association, Methods For Resolving Disputes and Conflicts, at p.1 
42 5 Core Principles for Great Negotiations, available at http://www.balancedbusinesswomen.com/business-

success/5-core-principles-for-great-negotiations (Last accessed on 9 September 2018) 
43 Ibid. 

https://iccwbo.org/media-wall/news-speeches/icc-court-launches-belt-road-initiative-commission/
https://iccwbo.org/media-wall/news-speeches/icc-court-launches-belt-road-initiative-commission/
http://www.balancedbusinesswomen.com/business-success/5-core-principles-for-great-negotiations
http://www.balancedbusinesswomen.com/business-success/5-core-principles-for-great-negotiations
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Bargaining can be categorised as two types which are “integrative bargaining and 

distributive bargaining”.44 Integrative bargaining defines itself as “win-win” and distributive 

bargaining defines itself “lose-win” negotiation.45 Distributive bargaining is comprised of 

competitiveness while integrative bargaining is based upon collaborative working. The 

distributive negotiation which is also known as “zero-sum or win-lose” type provides to 

negotiator different perspective on negotiation. It should be noted that there are many obvious 

differences between distributive and integrative negotiation.46 As mentioned above, while 

integrative type is a kind of “win-win” game, approach of distributive negotiation is less 

friendly and more competitive.47 In addition, as many experts point out, while distributive 

negotiation is much faster, integrative negotiation is able to produce much more fruitful 

solutions.48 

The distributive negotiation is often referred to as “fixed pie”. As explained, everyone in the 

negotiation table tends to believe the pie is not enough for everyone so each of them tries to 

secure for themselves the bigger part of the pie.49 As Tesser explains, “When the task is 

relevant and another‘s performance threatens to surpass our own, we may take action to 

prevent that from happening”.50 

During distributive negotiation, there are many key points and strategic issues for both 

parties.51 Firstly, one party should determine the gap between opening point and resistance 

point. Basically, opening point is the wishes of one party in the beginning of negotiation and 

resistance point is the last offer of the party before the handshake. Negotiation will happen 

between these points.52 Then, like integrative negotiation, parties should attempt to create 

value by focusing interests and making trade-offs.53 Each party should be aware of its 

BATNA (Best Alternative to a Negotiated Agreement) and stick with it. Everyone on the 

                                                           
44 Your Guide To Dispute Resolution, Australian Government Attorney General’s Department, (2012) 
45 Central European Business Review, Volume 7, Issue 2, (2018), at pp.21-43  
46 Stoshikj, Marina, Integrative and Distributive Negotiations and Negotiation Behavior, Volume 6, Issue 1, (June 

2014), at pp.29–69 
47 Ibid. 
48 Otomar, J. Bartos, The Annals of the American Academy of Political and Social Science, Volume 542, Flexibility 

in International Negotiation and Mediation, (November 1995), at pp.48-60 
49 Anghelus, Alexandra, Boncu, Stefan, Annals of the Al. I. Cuza University, Psychology Series, Volume 20, Issue 

2, (2011), at pp.55-67, 13 
50 Ibid. 
51Distributive Bargaining, http://faculty.washington.edu/vandra/html/negdist2.html (Last accessed on 16th 

September 2018) 
52 Ibid. 
53 Ibid. 

http://faculty.washington.edu/vandra/html/negdist2.html
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table should keep in mind that this kind of negotiation always involves risks on relationship, 

estimated profit or negotiation process.54 For this reason distributive negotiation should be 

used only when relationship is not important or parties do not expect a healthy future 

relationship. Again, considering all the risks and aggression, distributive one is only way to 

win effectively.55 

b. Negotiation Process 

Negotiation process comprises of many little stages and all of these stages aim to provide a 

way to healthy solutions and outcomes.56 Negotiators should follow all process carefully since 

every stage contains necessary points for next.57 All of these stages engage each other with 

super-sensitive chains. For example, if you skip the ‘exchange information stage’, you cannot 

expect a successful ‘bargaining stage’.58  

Ordinarily, negotiation process comprises of 5 phases which are ‘preparation, opening phase 

exchange information, bargaining’ and lastly ‘closing & commitment.’59 However according 

to type of conflict, these phases tend to change. 

1. Preparation Phase 

Success in negotiation starts with a good strategy and plan. Preparation means planning every 

second in the bargaining table and being ready for every scenario. Thus, the negotiator has 

further plans in case of failure of plan A. In this stage negotiator should make his/her plans 

with relevant information.60 

In preparation, negotiators should focus on firstly, the initial points to consider.61 Thus, they 

can find the answer of what they bargain for and whether they should bargain. Then 

negotiators should start to gather information about relevant issues such as players and 

                                                           
54 Anghelus, Alexandra, Boncu, Stefan, Annals of the Al. I. Cuza University, Psychology Series, Volume 20, Issue 

2, (2011), at pp.55-67, 13 
55Distributive Bargaining, available at https://dasta.uom.gr/Moke/files/lessons/LX/Lesson_%20(12).pdf 
56 Ibid. 
57 Ocran, T. M., The Process and Outcome of Negotiations with Multinational Corporations: a Conceptual 

Framework for Analysis, Volume 18-3 
58 Ibid. 
59 Magrane, Diana, Leadership Lesson: Negotiating for Success: Basic Stages, (2004) 
60 Characteristics of Negotiation, available at https://www.managementstudyhq.com/characteristics-and-

steps-of-negotiation-process.html (Last accessed on 18 September 2018) 
61 Ibid. 

https://www.managementstudyhq.com/characteristics-and-steps-of-negotiation-process.html
https://www.managementstudyhq.com/characteristics-and-steps-of-negotiation-process.html
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stakeholders, standards and benchmarks.62 Then, negotiators initiate the analysing process 

with information that they had gathered.63 They should be aware of where they use every 

information and against that what they want from opposite party. In that way, negotiators can 

determine their BATNA. Thus, negotiators shape their position in negotiation in large.64 

Lastly, if the relationship between the two companies or sides is sustained, negotiators should 

evaluate the outcomes of negotiation on their relationship.65 

2.    Opening Phase 

Opening phase is the initiation stage of official negotiation.66 Sides of the dispute come face 

to face first time in negotiation. In this phase, negotiators should discuss off-topic issues such 

as politics, sports and art.67 In this period, a major bargaining is not expected by sides and 

small talks are always the choice of negotiators. At the beginning of bargaining, a flawless 

impression is very crucial for the other phases. Negotiators should not let anxiety and lack of 

confidence lead them in this stage.68 Aim of the opening phase is to create a warm atmosphere 

and to increase the creativeness of both sides. 

3.    Information Exchange 

Information exchange stage is clearly most important phase of negotiation with its process. In 

this phase, sides should start to ask questions to each other and try to learn their expectations 

and desires on the bargaining table.69 In 1978, a study of English labour and contract 

negotiators engaged in actual transactions showed that successful negotiators asked twice the 

number of questions and spent over twice the amount of time acquiring and clarifying 

information than average negotiators.70 

                                                           
62 Ocran, T. M., The Process and Outcome of Negotiations with Multinational Corporations: a Conceptual 

Framework for Analysis, Volume 18-3 
63 Ibid. 
64 Ibid. 
65A Four Stage Negotiation Process, available at 

http://changingminds.org/disciplines/negotiation/articles/four_stage.htm (Last accessed on 18 September 
2018) 
66 Ibid. 
67 Craver, Charles, The Negotiation Process, at pp.3-4 
68 Ibid. 
69 Magrane, Diana, Leadership Lesson: Negotiating for Success: Basic Stages, (2004) 
70 Ibid. 

http://changingminds.org/disciplines/negotiation/articles/four_stage.htm
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Additionally, there are 4 critical assessments made in this phase which are ‘trustworthiness, 

competency, alignment of interest and likeability’71. Negotiators should have these notions in 

evolution and after achieving that, they have to decide upon Go/No-Go decision which is 

related to their verdict on whether or not they will continue to bargain.72 According to the 

answer, parties may proceed with bargaining. 

4.   Bargaining 

This phase is where the ‘compromise’ happens.73 Parties try to take solid steps for achieving 

meaningful agreement. Basically, both sides make an effort for achieving their interest while 

they consent to sacrifice some of their wishes.74 Skills of the negotiators play great role in this 

phase to provide multilateral satisfaction while they achieve their aims one by one. That 

means ‘all take-no give’ policy does not capture a real achievement since outcomes of 

negotiation are real success parameters on bargaining.75 Sticking with BATNA and resisting 

area are the only success parameters on the plan of the negotiator. After the bargaining phase, 

negotiators start to shape agreement with their well-organized plans. 

5.   Closing and Commitment 

After all the offers and bargaining, when parties think that they have reached a solid base on 

the issue and they achieved many goals on their list, they consent to handshake to close the 

negotiation table.76 It is quite important to not leave table until both parties are satisfied on 

agreement for outcomes. Last touches to agreement are very important to achieve a lasting 

solution. Thus, parties are able to reach a flawless agreement for their dispute.77  

II.  Arbitration 

a.  Introduction 

                                                           
71 Negotiation Stages Introduction, available at https://www.watershedassociates.com/learning-center-

item/negotiation-stages-introduction.html (Last accessed on 18 September 2018) 
72 Ibid. 
73 The 5 Stages of a Successful Negotiation, available at https://bookboon.com/blog/2012/10/5-stages-of-

successful-negotiation/ (Last accessed on 18 September 2018) 
74 Ibid. 
75  Craver, Charles, The Negotiation Process, at pp.3-4 
76 Leadership Lesson: Negotiating for Success: Basic Stages, available at 

https://www.aamc.org/members/gfa/faculty_vitae/184536/negotiating_for_success_basic_stages.html (Last 
accessed on 24 September 2018) 
77 Ibid. 

https://www.watershedassociates.com/learning-center-item/negotiation-stages-introduction.html
https://www.watershedassociates.com/learning-center-item/negotiation-stages-introduction.html
https://bookboon.com/blog/2012/10/5-stages-of-successful-negotiation/
https://bookboon.com/blog/2012/10/5-stages-of-successful-negotiation/
https://www.aamc.org/members/gfa/faculty_vitae/184536/negotiating_for_success_basic_stages.html
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Arbitration, as a form of alternative dispute resolution, is a favoured method of settling legal 

disputes because it resolves disputes faster and more cost effectively than in court litigation.78 

The most common use of international arbitration today is the resolution of commercial 

disputes.79 In arbitration proceedings, arbitrators, or individuals chosen to settle the dispute, 

hear the facts of the disagreement between the two parties and make a final decision.80 

The origin of arbitration is unknown. When or where a person first decided to submit to his 

chief for a verdict and a settlement with his adversary, instead of resorting to violence and 

self-help first is unknown.81 The history of arbitration, unlike the history of law, is not an 

account of the expansion and development of principles that have come, through a long 

history, to have a general currency.82 While arbitration presumably antedates all the older 

legal systems, it has not developed any written principles.83 However, this situation keeps 

arbitration preferable rather than litigation.84 

Arbitration occurs when a dispute or difference between two or more parties is referred to an 

independent person to resolve under the provisions of the State Commercial Arbitration 

Law.85 The independent person is known as the Arbitrator and he or she will be 

knowledgeable about the products and services of the industry and will understand the 

technical and commercial nature of the dispute.86 The decision of the Arbitrator (the Award) 

is legally binding on all parties and can only be appealed under special circumstances and to a 

Court of Appeal.87 

Arbitration should be analyzed with its advantages and disadvantages. According to the 

specific characteristics of the conflict, arbitration may prove to be very advantageous in 

comparison to litigation. One of the most advantageous aspects of arbitration is that it is less 

                                                           
78 Boston College Journal of Law & Social Justice, Volume 37, Issue 1, (April 2017), at pp.177-211 
79 LEX, Dyna, A Brief History of Commercial Arbitration, (28 December 2012) 
80 Keenan, Marie, Salem Press Encyclopedia, (2015) 
81 Wolavert, Earl, The Historical Background of Commercial Arbitration, available at 

https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=8693&context=penn_law_review (Last 
accessed on 24 September 2018) 
82 Ibid. 
83 Craver, Charles, The Negotiation Process, at pp.3-4 
84 Ibid. 
85 Ibid. 
86  Firth, Allan, Carpet Industry Arbitration Service, available at https://www.carpetinstitute.com.au/wp-

content/uploads/2015/05/What-is-Arbitration.pdf (Last accessed on 24 September 2018) 
87 Ibid.  

https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=8693&context=penn_law_review
https://www.carpetinstitute.com.au/wp-content/uploads/2015/05/What-is-Arbitration.pdf
https://www.carpetinstitute.com.au/wp-content/uploads/2015/05/What-is-Arbitration.pdf
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costly and less time-consuming for the parties.88 Litigation within the justice system is 

generally a lengthy and time-consuming process. Depending on the matter at hand, it may 

take weeks, or even years, before a final decision is reached.89 It is also quite costly, as legal 

representation is paid based on the hour and many hours are required to conduct discovery, 

compile evidence, and file documents with the court. Nevertheless, litigation does not 

guarantee positive outcome.90 

Additionally, parties are able to appoint a reliable decision maker themselves. Thus, many 

litigants may believe that they are getting fairer treatment. They may believe that this party is 

more neutral than those who might be involved in a courtroom trial.91 

Moreover, arbitration guarantees pure confidentiality to the parties. In that context arbitration 

hearings and opinions rendered are not a matter of public record.92 That means the terms of 

the decision will be kept confidential and not made available to the public unless both parties 

to the agreement choose to share it.93 Many companies and even private individuals feel more 

protected knowing that their business information is not readily available to people who are 

not directly involved in the situation.94 

Considering all of the advantages, many people can say that arbitration mitigates risks of 

corruption and lack of judicial independence. Tips and strategies are generally provided by 

arbitrative bodies for crafting effective arbitration clauses. 

One of the most criticised aspects of arbitration is the non-binding nature of given awards. 

However, if disputants cannot agree on the binding issue, hearings accepted as “non-binding”, 

after hearings, according to the outcomes, disputants review their choices on binding issue 

and they can prefer to abide by awards. Parties to the settlement do not have recourse to ask 

for an appeal or to ask a judge to overturn the decision, even if they disagree with the 

outcome.95 The decision itself is enforceable by the court. Additionally, since many consumer 

agreements include arbitration clauses time by time, consumers may not understand that by 

                                                           
88 Arbitration of Audit Disputes, International Financial Law Review, 02626969, 5/14/2018 
89 Ibid. 
90 Ibid. 
91Keenan, Marie, Salem Press Encyclopedia, (2015) 
92 Ibid. 
93 Firth, Allan, Carpet Industry Arbitration Service, available at https://www.carpetinstitute.com.au/wp-

content/uploads/2015/05/What-is-Arbitration.pdf (Last accessed on 24 September 2018) 
94 Ibid. 
95 Edward, Niles, California Arbitration Handbook, (1998) 

https://www.carpetinstitute.com.au/wp-content/uploads/2015/05/What-is-Arbitration.pdf
https://www.carpetinstitute.com.au/wp-content/uploads/2015/05/What-is-Arbitration.pdf
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signing such contracts, they are agreeing to resolve any disputes through arbitration rather 

than the court system.96  

b.        Arbitration Process 

1. Case Initiation Stage and Arbitration Agreement 

Arbitration Agreement is a contract in which both parties accept to submit any future disputes 

that arise between them to arbitration rather than judicial remedies. By signing such an 

agreement, both parties guarantee that the award of arbitration will be binding to both 

parties.97 Any arbitration agreement must be made as a written contract. A healthy agreement 

should include the necessary clauses and procedural guidelines for selection of arbitrators, 

hearings and the award.98 

Next step to initiate arbitration is the selection of arbitrators. One of the significant advantages 

and key benefits of arbitration is that parties are able to choose the arbitrators who have a 

good knowledge on the subject matter. The process of the selection of arbitrators is open to 

discussion. Both parties can agree to abide by the selection method for a given organization,99 

or the parties can choose to use alternative methods. 

2.   Hearing 

In hearing each party has a chance to present their case to the arbitrators. This process can 

take place in person, over the telephone, or by the parties submitting written documents.100 In 

case of the absence of necessary details on agreement stage about hearing, arbitrators can 

implement some procedures which are not determined in the agreement if they see fit.101 

Hearing stage can include opening statements, witness testimonies and closing arguments. It 

should be carefully specified on the agreement.102 

 

                                                           
96 Ibid 
97 Ibid. 
98 A Step By Step Overview of the Arbitration Process, available at http://floridaconstructionlawgroup.com/a-

step-by-step-overview-of-the-arbitration-process/ (Last accessed on 28 September 2018) 
99 Weil and Brown, California Practice Guide: Civil Procedure Before Trial, (1997) 
100 Edward, Niles, California Arbitration Handbook, (1998) 
101 Ibid. 
102 Ibid. 

http://floridaconstructionlawgroup.com/a-step-by-step-overview-of-the-arbitration-process/
http://floridaconstructionlawgroup.com/a-step-by-step-overview-of-the-arbitration-process/
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3.    Award 

Award stage comes after the hearing stage and arbitrators can move on to the award section 

only if they believe there is not any extra evidence to be presented by parties.103 

Award has some formal requirements to be valid. Firstly, it must be made in a written form 

and signatures must be recorded and made accessible for consultation in an electronic, optical 

or other type of format.104 Secondly, it shall be signed by the arbitrators.105 Thirdly, the 

reasons which are used in decision must be stated and the award shall state the date and place 

of the arbitration.106 

The jurisdiction of a court to review an arbitration award is limited and strict.107 Once a 

decision has been entered, the award will not be subject to judicial review except on statutory 

or public policy grounds or where arbitrator has acted beyond the authority provided for in 

this agreement.108 However, if both parties agree that the award can be reviewable, award can 

be subject to a judicial review.109 

PART II: MEDIATION 

A. INTRODUCTION 

Mediation is an ADR process, which encloses a neutral third party (the mediator) who 

simplifies and expedites the resolution period of disputes arising between two or more 

parties.110 Particularly, a persuasive mediation occurs with an impartial mediator who works 

to facilitate the communication of the disputants respectfully and assists them to understand 

both conditions and interests of parties in order to find satisfactory solutions for their 

conflict.111 Substantially, mediation avoids damage of relationships and misunderstandings in 

family and commercial relations.112 Therefore, abovementioned method applies in a calm, and 

                                                           
103 American Arbitration Association, International Centre for Dispute Resolution, (2012) 
104 Ibid. 
105 De Los Santos, Carlos, Arbitration Guide IBA Arbitration Committee, (January 2018) 
106 Ibid. 
107 A Step By Step Overview of the Arbitration Process, available at http://floridaconstructionlawgroup.com/a-

step-by-step-overview-of-the-arbitration-process/ (Last accessed on 28th September 2018) 
108 De Los Santos, Carlos, Arbitration Guide IBA Arbitration Committee, (January 2018) 
109 Edward, Niles, California Arbitration Handbook, (1998) 
110 Principles of Conduct for Mediators, The Institute of Arbitrators & Mediators Australia, available at 

https://www.iama.org.au/sites/default/.../medtrconduct.doc (Last accessed on 30th September 2018) 
111 Ibid. 
112 Ibid. 

http://floridaconstructionlawgroup.com/a-step-by-step-overview-of-the-arbitration-process/
http://floridaconstructionlawgroup.com/a-step-by-step-overview-of-the-arbitration-process/
https://www.iama.org.au/sites/default/.../medtrconduct.doc
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confidential atmosphere.113 Neither specific construction nor strict rules are present in 

mediation proceeding due to its flexible and amicable nature.114 Admittedly, as a result of 

being ‘all process and no structure’115 ADR method, it is considered as consensual and 

suitable to be implemented to unique and appropriate types of disputes.116 Parties can be 

represented by their assigned lawyers beside expert attendance if circumstances require.117  

Advocates shall give assistance during both pre-mediation and mediation period by; 

supporting the party, giving assistance and consultation in assignment of the mediator, 

arranging the documents before the process and determining those which shall stay 

confidential, advising and informing the party about their situation, and finally, giving 

assistance in writing the settlement.118 Experts as specialised advisors may provide aid to 

mediators and parties to achieve a peaceful and easy process.119 Although there are 

advantages of involving the attorneys of the parties to the dispute, disadvantages may also 

come in sight.120  In other words, this can be examined as a step prior to the court hearing by 

attorneys, in addition to composing a force imbalance between the parties if there will be a 

condition in which one party has a lawyer while others do not have.121 

                                                           
113 Lung, Wong Yan, The Benefits of Mediation, 8 Asian Disp. Rev. 100, (2006) 
114 Faris, Andrew, An Analysis of the Theory and Principles of Alternative Dispute Resolution, (June 1995) 
115 Ibid., at p.168 
116 Ibid. 
117 Macmillan, Rory, A Practical Guide for Mediators, Macmillan Keck-Attorneys & Solicitors, at p.12 
118 Ibid. 
119 Ibıd. 
120 Ibid. 
121 Ibid. 
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Figure 1: Parties reaching to an agreement around the mediation table122 

B.  KEY PRINCIPLES OF MEDIATION 

● Honesty 

Liability of mediators to be honest can be explained in two aspects; firstly, declaring and 

informing parties to a dispute justly and fully regarding; a) the process of mediation including 

perspectives which can change their requisition on applying the transaction, b) information of 

their attribution beside experiences, c) intended expenses during mediation proceedings.123 

Secondly, in private sessions or private meetings with the parties, mediator has the duty to 

state the truth certainly. On the other hand, not replying to the questions asked by parties is 

the fair alternative.124 Indeed, disputants and mediators always have the right to withdraw or 

eliminate ongoing process.125 

 

                                                           
122 FMC Trading, Available at: https://fmctrading.com (Last accessed on 10th of January 2019) 
123 Hoffman, David, Ten Principles of Mediation Ethics, available at https://blc.law/wp-

content/uploads/2016/12/2005-07-mediation-ethics-branchmainlanguagedefault.pdf (Last accessed on 30th 
September 2018) 
124 Ibid. 
125 Ibid. 
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● Frontiers To Competence/Professional Role of Mediator 

One of the essential points of a successful mediation, is a conscious mediator who is 

completely aware of his/her boundaries of capability, consequently, there shall be no 

concealed information regarding competence degree of mediator to avoid the 

misappropriation in cases (for instance, if the party demands an expert mediator in multiparty 

public policy negotiations or divorce).126 In contrast, professional role (being a lawyer, 

engineer or doctor mediator) does not constitute significance in appointing the mediator since 

they are obliged to fulfil their duties as mediators in the practice.127 

● Role of Third Parties 

Third parties are defined as defenceless, affiliated people who are likely to be affected as a 

consequence of the drafted agreement, in which third parties do not have the opportunity to 

represent themselves during the process.128 Interests of third parties should be considered and 

mediators shall bring the matter to the negotiation table, ask questions about subject matter in 

order to take information and prevent any negation that could happen if the process 

proceeded.129 

● Satisfaction of Parties 

The main purpose of this method shall be in accordance with the gratification of the 

disputants130, bearing in mind that right to withdraw from the process is available at all 

times.131 

● Self Determination 

Self determination in mediation process, principally, is one of the characteristics where the 

parties of conflict are in charge of managing the ongoing bargain and finding a resolution to 

                                                           
126 Ibid. 
127 Ibid. 
128 Ibid. 
129 Ibid. 
130 Rhizome Guide to Principles of Mediation, available at 

https://rhizomenetwork.files.wordpress.com/2010/12/principles_of_mediation.pdf (Last accessed on 2nd 
October 2018) 
131 Stitt, Alan, Mediation:  A Practical Guide, (2004), at p.142 

https://rhizomenetwork.files.wordpress.com/2010/12/principles_of_mediation.pdf


               MODEL                                                                                                                             ICC-MEDIATION 
               COURTS OF JUSTICE 2019                                                                                                 STUDY GUIDE 
 

22 
 

the dispute by themselves without any imposition.132 Beside the positive sides provided by 

self-determination of parties, negative sides can be seen as inequalities regarding control of 

process (for instance, if one party is dominant than other parties). Hence, mediator has a 

primary role to avoid the occurrence of power imbalances between the disputants.133  

● Conflict of Interest 

Conflict of interest creates issues under circumstances such as, if there will be a non-formal 

relationship whether in past/present or personal/professional which disrupts and raises 

questions about the neutral role of mediator.134 Equally, doubts regarding the behaviour of the 

mediator will be concluded with disengagement in order to carry on with the integrity and 

accuracy of proceedings.135 

● Voluntariness 

Mediation builds upon freedom of parties and voluntariness in ending conflicts with a 

consented outcome.136 Paying attention to the statistics, 70-80% of the voluntary mediation 

cases are settled, this percentage is lower in directed cases (from litigation and arbitration 

processes to the mediation process).137 

● Informed Consent 

It is vital for the parties to know their choices, alternative decisions, and privileges before they 

agree on the resolution. Further, the mediator is liable to inform and acknowledge disputants 

during the process for a fair mediation agreement.138 

● Impartiality 

Regarding the substantiality of impartiality, it can be defined briefly as the defining quality 

that provides and assures the neutrality of mediation.139 The aim of mentioned principle is to 

                                                           
132 Radford, Mary, Advantages and Disadvantages of Mediation in Probate, Trust, and Guardianship Matters, 

(2001), at p.245 
133 Ibid. 
134 Mediator Ethics: Conflicts of Interest, available at 

https://www.mediate.com/articles/PynchonVbl20080331A.cfm (Last accessed on 1 October 2018) 
135 Ibid. 
136 Roberts, Marian, Mediation in Family Disputes: Principles of Practice, (2008), at p.64 
137 Stitt, Allan, Mediation:  A Practical Guide, (2004), at p.7 
138 Hoffman, David, Ten Principles of Mediation Ethics, available at https://blc.law/wp-

content/uploads/2016/12/2005-07-mediation-ethics-branchmainlanguagedefault.pdf 

https://www.mediate.com/articles/PynchonVbl20080331A.cfm
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secure the impartiality of mediators by precluding any imposition, manipulation or effect that 

may influence conduct of the parties.140 In other words, mediators shall act and behave 

equally without any prejudices or biases.141 

● Confidentiality 

Mainly, honesty and sincerity are appropriate for a beneficial and cooperative mediation due 

to its framework formed as a voluntary based process. The consequence is a requirement of 

confidentiality since there are cases that cannot be solved unless the sides of the dispute do 

not show their efforts by sharing confidential information with other parties of dispute.142 

Confidentiality is protected by ICC Mediation Rules, article 9 “1. In the absence of any 

agreement of the parties to the contrary and unless prohibited by applicable law: 

a. The Proceedings, but not the fact that they are taking place, have taken place or will 

take place, are private and confidential; 

b. Any settlement agreement between the parties shall be kept confidential, except that a 

party shall have the right to disclose it to the extent that such disclosure is required by 

applicable law or necessary for purposes of its implementation or enforcement.”143    

In particular, the clause “In the absence of any agreement of the parties to the contrary and 

unless prohibited by applicable law.”144 concludes the emphasis of agreements and 

enforcements of applicable law during the implementation. In jurisdiction, certain privilege 

and immunity are enacted. Hence, the need for confidentiality in mediation is necessary and 

shall be protected with explicit concession.145 “Three sources of law can aid in protecting 

confidentiality in mediation. They are evidentiary exclusions, discovery limitations, and 

agreements of confidentiality”146.  

                                                                                                                                                                                     
139Impartiality,  available at https://www.mediate.com/articles/sharlandA7.cfm (Last accessed on 17 October 

2018) 
140 Ibid. 
141 Ibid. 
142 Freedman, Lawrence, Prigoff, Michael, Confidentiality in Mediation: The Need For Protection, Journal on 

Dispute Resolution, Volume 2:1, (1986) 
143 Rules of Mediation, available at https://iccwbo.org/dispute-resolution-services/mediation/mediation-

rules/#Article_9 (Last accessed on 17 October 2018) 
144 Ibid. 
145 Freedman, Lawrence, Prigoff, Michael, Confidentiality in Mediation: the Need for Protection, Journal on 

Dispute Resolution, Volume 2:1, (1986) 
146 Ibid. 
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C. ADVANTAGES OF MEDIATION 

“Traditional litigation is a mistake that must be corrected... For some disputes trials will be 

the only means, but for many claims trials by adversarial contest must in time go the way of 

the ancient trial by battle and blood. Our system is too costly, too painful, too destructive, too 

inefficient for really civilized people”. This is a quote from a speech of Warren E. Burger, a 

retired Chief Justice in United States Supreme Court.147 

As an ADR method, mediation is the oldest and most popular choice of disputants.148 Surely, 

there are many underlying reasons of choice of disputants such as confidentiality, less cost, 

and voluntary participation.149 However, mediation should be handled as whole. Each benefit 

of mediation is not separate from another one. For instance, mediation preserves relationship 

since mediation is a voluntarily method.150 There is a meaningful connection between them.  

         I.  Privacy 

Mediation table provides parties an impeccable confidentiality since this process takes place 

in the office of mediator and irrelevant people are not allowed to participate.151 Especially, in 

mediation concerning sensitive issues, privacy is one of the most desired aspects since parties 

do not want to reveal their family secrets to irrelevant people.152 This privacy encourages the 

parties to express some situation that may be considered as shameful to share with public. 

Thus, mediation process accelerates in a quite significant way.153 However there is one and 

only exception of privacy is reasonable doubt of potential crime or harming someone.154 In 

this situation, mediators are able to take some initiative to protect someone.155 

        II.  Voluntariness 

                                                           
147Why Mediation Works, available at https://www.mediate.com/articles/roberts.cfm (Last accessed on 18 

October 2018) 
148 Radford, M. Mary., Advantages and Disadvantages of Mediation in Probate, Trust and Guardianship 

Matters, at p.1 
149 Ferguson, Deborah A., Eight Benefits of Mediation, The Advocate, Volume 55, Issue 10, (October 2012), at 

p.44 
150 8 Benefits of Mediation, avaliable at http://thelibertygroup.com.au/8-benefits-of-mediation (Last accessed 

on 19 October 2018) 
151 Benefits of Mediation, available at http://www.keepoutofcourt.com/benefits-of-mediation (Last accessed 

on 19 October 2018) 
152 Gary, Susan, Mediation and the Elderly: Using Mediation to Resolve Probate Disputes over Guardianship and 

Inheritance, (1997) 
153 Ibid. 
154 Lung, Wong Yan, Asian Dispute Review, Volume 8, Issue 3, (July 2006), at pp.100-102 
155 Ibid. 
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Parties must be voluntarily participating in mediation.156 Entire process is based upon 

willingness and consensus, when there is a lack of these notions; the mediation process has 

important obstacles.157 With good faith, willingness and desire, parties can design their own 

agreement with full satisfaction.158 In every part of mediation, parties are free to leave.159 

There are not any restrictions or obligations upon the issue of withdrawal. Additionally, if 

mediators think one of the parties are participating in the debate involuntarily, they are able to 

terminate the debate.160 

         III.   Emotional Aspect 

As detailed above, there are many significant concepts in the nature of mediation such as 

confidentiality and privacy. One of the important details about why mediation is very popular 

between disputants is these notions.161 These principles can determine as keys of making 

disputants comfort. Additionally, mediators help the parties upon exceeding the emotional 

dimension of dispute and initiate the taking actions process for agreement.162 Moreover, 

mediation table protects parties from the terrifying atmosphere of courtrooms. On the other 

hand, mediation is a perfect choice to avoid high tension between parties. A mediator aims to 

create a warm and less unfriendly ambiance.163 

         IV.   Financial Advantage 

Traditional litigation fees are more expensive than mediation fees, and litigation process is 

prone to creating new expenses for disputants.164 Against all, disputants pay just initiation 

stage of mediation and there will be no extra payments unlike the litigation process.165 

However if parties cannot shake hands after mediation process, litigation process can be 

evaluated as extra payment but this is a fact that mediation process is a great chance to 

                                                           
156 Radford, M. Mary., Advantages and Disadvantages of Mediation in Probate, Trust and Guardianship Matters 
157 Mediation-A Practical Guide, available at 

https://thorogoodpublishing.co.uk/files/products/edition/742/Mediation_-
_A_Practical_Guide_sample_chapter.pdf  (Last accessed on 23 October 2018) 
158Advantages and Disadvantages of Dispute Resolution Services, available at 

https://www.blaney.com/sites/default/files/other/adr_advantages.pdf (Last accessed on 21 October 2018) 
159 Ibid.  
160 Lung, Wong Yan, Asian Dispute Review, Volume 8, Issue 3, (July 2006), at pp.100-102 
161 Radford, M. Mary., Advantages and Disadvantages of Mediation in Probate, Trust and Guardianship Matters 
162 Ibid. 
163 Lung, Wong Yan, Asian Dispute Review, Volume 8, Issue 3, (July 2006), at pp.100-102 
164Gutman, Judy, Legaldate, Vol. 29, Issue 2, (May 2017), at pp.3-7  
165 Ibid. 
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inoculate the leniency and understand both parties.166 On the other hand, since mediation 

process is informal, disputants can solve their issue with more frequent and quick meetings by 

avoiding terrifying ambiance of courtrooms.167 Also, many disputants do not want to pay 

much money at litigation process to their attorneys and attorneys usually do not participate 

meetings since this situation do not seem very well for disputants themselves.168 Thus, 

attorneys do not spend their time with mediation meetings and disputants do not pay 

exorbitant money.169 

         V.    Protection of Personal Relationships 

Disputes do not arise only between parties who do not know each other. Family-issue based 

mediation is the best example for this. Family issues and some other commercial issues, 

demand good post-dispute relationship from parties. Mediation promises even stronger 

relationships after mediation process.170 Since both parties look for mutual and bilateral 

agreement, disputants can find a chance to build a better relationship by collective working.171 

Example of this include personal relationships, in which the neighbours or spouses who, after 

resolution of dispute, continue to assist each other on other issues.172  

         VI.   Flexibility  

Mediation has two advantages that litigation lacks.173 Firstly, litigation process is a zero-sum 

game where there is one winner and one loser, and secondly, litigation limits all alternative 

solutions that mediation can reach.174 Mediation allows parties to create an agreement by 
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paving their own way unlike litigation, since litigation has a strict procedure.175 Flexibility 

notion can be explained with one example: 

“A partnership had two partners and they had fallen out. The partners were at very different 

stages in their lives one was 60 and looking forward to retirement and the other was 40 and 

looking forward to growing the business to reap rewards in the future.  

They had received an offer to buy the business. The 60-year-old wanted to accept but the 40-

year-old did not. They were in deadlock as neither could act without the other’s agreement. 

The 40-year-old had offered to buy out the 60-year-old, but not for a price the 60-year-old 

found acceptable. They thought they might have to dissolve the partnership, which would 

mean they both lose something into which they had put a lot of work and which was really 

valuable to them. 

They agreed to attend mediation. Despite knowing each other very well and discussing the 

situation in detail they had been unable to find a way forward. At the mediation, they found a 

resolution which took into consideration more than the law and the legal interpretation of 

their partnership deed. 

The 60-year-old agreed to take less money for his share of the business but on condition that 

he stayed on as a partner for 18 months and paid no rental for the premises, trading out the 

difference between the prices he wanted and what his partner was prepared to pay. The 40-

year-old got to pay less up front, and got continuing support and handover for when he took 

over the business. They also preserved their personal and professional relationship, which 

was of great value to both of them.”176 

D. COMPARISON BETWEEN MEDIATION AND OTHER ALTERNATIVE 

DISPUTE RESOLUTION SERVICES 

Above all, achievement of resolving disputes can be done with having full consciousness and 

intelligence on ADR services, following the differences among them. One of the core points 

that shall be acknowledged is comparison between litigation, arbitration, and mediation 

processes, starting with an illustrative scheme as below; 

                                                           
175Benefits of Mediation, available at http://www.keepoutofcourt.com/benefits-of-mediation/ (Last accessed 

on 15 October 2018) 
176 Mediation – A Practical Guide, available at 
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Figure 2: Dispute resolution choices177 

Firstly, standing on similarities between arbitration and mediation;  

● Either arbitration or mediation compose alternatives, otherwise both of them can come 

in sight as a previous stage to litigation in resolving disputes.178  

 

Figure 3: Connection between dispute resolution processes179 

Exploded view shows the opportunities provided by ADR services before the litigation 

process.180 
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sprd/dr-rd/index.html (Last accessed on 25 October 2018) 
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● A neutral third party is a joint condition in both proceedings, however, the duties and 

liabilities of mediators are different than arbitrators, an arbitrator gives decisions based 

on law, evidences, expert opinions and a given award can be binding on parties while 

a mediator gives assistance to the conflict sides in order to provide help in negotiating 

and resolving their dispute.181 

Secondly, proceeding with oppositions;  

● Arbitration is less formal than litigation and more formal compared to mediation, in 

other words, under oath presentation of applicant and respondent party, submission of 

evidences and testimonies are the stages of an arbitration process which is similar to 

litigation and different from mediation.182 

● Control over process is provided in both mediation and arbitration, however, the 

disputants do not have the opportunity to guide the outcome process in arbitration due 

to its obligatory decisions awarded by the arbitrators.183 

● Allocating time and money in arbitration can cost excessively, according to the fact 

that appointed arbitrators are paid for the whole process and they do not have the 

ability of controlling evidence and hearing presentation which means the propertied 

side may present numerous evidences leading to extension of time and cost.184 

Regarding to mediation, straightforward and facilitated conflict settlement is 

accessible with less money and time consumed.185 

● Maintenance of relationships is an essential substance required in business and trade 

world. Hence, one of the differences between mediation and arbitration is that 

mediation (as it set forth, is a win-win method) ensures conservancy of business affairs 

while arbitration may not provide this attribution.186 

                                                                                                                                                                                     
180 Ibid. 
181 Ibid. 
182 Difference Between Arbitration and Mediation, available at http://bcicac.com/about/what-is-

mediationarbitration/difference-between-arbitration-and-mediation/ 
183 Comparison Between Arbitration & Mediation, available at https://www.finra.org/arbitration-and-

mediation/comparison-between-arbitration-mediation (Last accessed on 1 November 2018) 
184 Man, Li Yi, Peihua, Zhang, A Comparative Study of Arbitration and Mediation to Resolve Disputes on Sites in 

Hong Kong, at pp.5-6 
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● Structure of arbitration, based on legal acts, is bound to vast information and fact 

researches while the exchange of information is voluntary in mediation.187 

● Privacy and confidentiality are the core formation of mediation, in the other side, 

arbitration is not subject to these principles.188 

To conclude, the method of resolving disputes shall be determined according to the type of 

dispute and being appropriate, convenient for the parties of dispute.189 

E. CONCEPTION OF MEDIATION 

Mediation occurs from many prominent principles and all of these postulates create the many 

different conceptions in mediation.190 As stated above, these conceptions are known as assets 

of mediation. For instance, the parties who believe the importance of post-mediation 

relationships, choose mediation since mediation has a strong conflict prevention 

mechanism.191 There are three important conceptions of mediation which are confidentiality, 

without-prejudice privilege, and legal implications.192 

I. Confidentiality 

Confidentiality is one of the key elements for success in mediation. Value of confidentiality 

was reasoned by Court of Appeals for Second Circuit as “If participants cannot rely on 

confidential treatment of everything that transpires during these sessions, then counsel of 

necessity will feel constrained to conduct themselves in a cautious, tight-lipped, non-

committal manner more suitable to poker players in a high stakes game than adversaries 

attempting to arrive at a just solution of a civil dispute.”.193 

On the other hand, confidentiality is a primary option for familiar faces, ordinary companies 

and many of them prefer keeping all proceedings confidential for their reputation. Especially 

                                                           
187Comparison between Arbitration and Mediation  available at: https://www.finra.org/arbitration-and-

mediation/comparison-between-arbitration-mediation (Last accessed on 1 November 2018) 
188 Ibid. 
189 Man, Li Yi, Peihua, Zhang, A Comparative Study of Arbitration and Mediation to Resolve Disputes on Sites in 

Hong Kong, at p.8 
190 Bercovitch, Johan, Mediation in international relations, (1992)  
191 Ibid. 
192 Honeyman, Christopher, McAdoo, Bobbi, Journal of Alternative Dispute Resolution in Employment, volume 

2, Issue 3, (2000), at p.8 
193 Sharp, Dennis, Dispute Resolution Journal, volume 53, Issue 4, (November 1998), at pp.56-63 
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family issues-based mediation requires primitive level mediation since violation of 

confidentiality in this issue is able to put these families in a very uncomfortable situation.194 

There are many precautions that can be utilised in mediation for providing full confidentiality. 

For instance, when parties cannot reach an agreement in mediation and start court 

proceedings, the court appraises shreds of evidence that from mediation rooms as 

inadmissible.195 As another example, only the mediator has the authority to break this notion 

in cases of serious harassment or injury of any party.196 

II. Legal Implications 

Mediation has surplus legal issues in nature itself and all of the implications aim to protect 

parties from any injustice condition.197 Mediation can end with an agreement or disputants 

may not be able to achieve solutions and decide to start the court process, for all possibilities, 

there are untouchable statutory issues for both disputants. These can be listed as 

‘enforceability of agreements to mediate, the conduct of the mediation, enforceability of 

agreements reached at mediation’ despite there are numerous other legal issues.198  

       a. Enforceability of Agreements to Mediate 

Mediation happens in a voluntary basis and it is based on working and compromising of two 

volunteer parties. However, parties can make some agreements about possible disputes and 

they can determine as “mediation process is mandatory in case of the dispute before court 

proceedings”.199 However, according to the law of the related country, judges are able to 

advice mediation option for a solution.200 Even so, an agreement has some requirements for 

its validity. For instance, each stage and every piece of information regarding the process 

                                                           
194 Ibid. 
195 Ibid. 
196 Arthur, John K., Confidentiality and privilege in mediation, Owen Dixon Chambers, Australian Alternative 

Dispute Resolution Law, (November 2015) 
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should be determined on the agreement, any loophole or ambiguity threatens validity of the 

agreement.201 

       b. Conduct of Mediation 

If the dispute has not been sent to compulsory mediation by a court, there will inherently be 

an agreement between the disputants setting out their agreement to conduct the mediation.202 

Such deals are quite important for the mediation process. At this point, duty of a legal 

representative starts with the agreement procedure.203According to many experts, the duty of a 

legal representative is one and only, they should satisfy their clients with using their skills and 

knowledge.204 However at this point, attending mediation with a fully skilled lawyer has some 

advantages and drawbacks. While having a lawyer provides significant advantages about 

managing and conducting mediation, according to the type of mediation, a lawyer can also 

create a risk of irritating the opposite party, which can affect the atmosphere of the mediation 

room easily.205 

       c. Enforceability of Agreements Reached at Mediation 

The validity of the final agreement was judged by standard rules according to the form of 

mediation.206 However, there are certain terms for the validity of agreements. the Most 

important one is that every person that are authorized for mediation should be there and both 

parties shall be satisfied on this issue.207 In case of the violation of the mediation agreement, 

courts consider the agreement as a binding contract and may penalize the disputant for the 

damages of other parties.208 On the other hand, parties frequently can decide to make the 

agreement more solid and they appoint the mediator as an arbitrator, which enables them to 
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convert their mediation agreement to an enforceable arbitration award; thus, they can utilize 

the New York Convention which is related to recognizing arbitration awards as valid.209 

III. Without Prejudice Privilege Rule 

The ‘Without Prejudice Privilege Rule’ was enacted to encourage parties to find their 

solutions outside of courtroom to protect their own aims.210 Basically, these rules mean that 

“if statements are made “without prejudice”, their contents cannot be put in evidence without 

the consent of all relevant parties.”211. 

The without prejudice rule applies to exclude the proceedings of all alternative dispute 

resolution methods from being used as proof in a court.212  As every rule and principle, this 

rule has many exceptions like: 

1) If a concluded arrangement was in fact reached, 

2) If a deal obviously concluded by the parties through negotiations shall be set aside on the 

ground of misdirection, fraud or improper influence,  

3) Whether, even where there is no terminated contract, a clear declaration made by one party 

to negotiations, on which the other party was expected to behave and did in fact act, gives rise 

to an estoppel.213 

Against all exceptions and constitutional concerns, the Without Prejudice Privilege Rules can 

find itself a very significant application area in negotiation and mediation.214 

F. MODELS OF MEDIATION 

          I. Evaluative Mediation 
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Evaluative mediation, also known as ‘right-based mediation’215, is a dispute settlement form 

based on assessing legal rights concerning parties subsequent to concluding with a mutually 

fair resolution.216 In this process, and the role of an evaluator includes; informing the 

disputants about their strong and weak sides of the case, applying ‘shuttle diplomacy’ by 

arranging formal or informal caucuses with each party in order to acknowledge them about 

their legal stand, predicted costs, both advantages and disadvantages of a litigation process in 

case if the parties give priority to litigation rather than mediation and evaluate the anticipated 

verdict in a probable court proceeding.217 Thus, the role of the mediator involves assisting 

parties in resolving their dispute, evaluating their case without any imposition, and finally 

concluding the process with a joint taken decision.218 Notwithstanding the proximate 

connection between evaluative mediation and the litigation of the court; judges, arbitrators, 

lawyers or substantive experts have preference in appointing an evaluative mediator.219 

Doubtless, this type of mediation is appropriate for the parties who are unable to settle their 

conflict internally, and willing to reach on a fair solution.220 However, arguments show 

presence on the subject matter violation to the common principles of mediation, following as; 

● Regarding the evaluation merit given to the mediators in evaluative mediation model, 

the practice constitutes a possibility of violation on both neutrality and impartiality of 

mediators, leading to a deviation between other types of mediation.221  

● As a result of expressed opinions of evaluative mediators, self-determination principle 

of mediation is disregarded.222 

● Mediation provides skills of numerous approaches in generating solutions for the 

conflicts while evaluative mediation, according to its structure, is not a win-win 

method which may lead to adversarial atmosphere between sides of dispute.223 
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Therefore, practice of evaluative mediation decreases solution generation ability of 

parties.224 

Beside the arguments, evaluative mediation remains as an alternative to facilitative, narrative 

and transformative mediation, assuring less time and procedural costs.225 

          II. Facilitative Mediation 

The second method, also known as ‘Interest-based mediation’226, is an approach which aims 

to solve present disputes in accordance with the interests and claims of the parties.227 Indeed, 

facilitative mediation encourages sides of conflict to look for their future, forget bad 

experiences lived in past and therefore, disputants can focus on settling their problem without 

blaming the other party of the dispute.228 Undoubtedly, this process is deemed to be the oldest 

model and was put into practice in 1960s.229 Considering the conformity of facilitative 

mediation structure to all of main principles and aims of mediation process, it is regarded as 

the ideal and optimal process compared to remained processes of mediation.230 Particularly, 

the progress of a facilitative mediation is based on confidentiality, safeguard of relationships, 

sincerity and clarity in conversations and express of emotions, creation of original solutions 

and gain in time and money.231 Relevance of conflicts to the types of mediation remains the 

core part in resolving disputes. Specially, if there are power imbalances between the parties 

on dispute, an arbitration, litigation or evaluative mediation may bring forward a long-term 

and beneficial remedy instead of facilitative mediation.232 Finally, the role of mediator in this 

method can be summarised as a neutral third party who is in charge of asking questions, 

understanding the position of the parties in conflict, acknowledging their intentions and 

helping them negotiate on their own conflict.233 The parties are liable in making and deciding 
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for the mutual agreement after the conduct of mediator controlling the process.234 A mediator 

is restricted in both imposing and guiding the sides of conflict at the time of conduct.235 

          III. Narrative Mediation 

Narrative mediation is comparatively a new therapeutic mediation model that came in view by 

David Epston and Michael White, who were narrative family therapists located in Australia in 

the middle of 1980s.236 Their enthusiasm in postmodernism and social constructionism were 

the main reasons behind the evolution of mentioned approach.237 Accordingly, manners of 

storytelling and narrative construct the structure of this process which provides an 

environment where the parties try to solve the dispute.238 These actions accommodate new 

perspectives to the parties that were not able to be seen during the conflict.239 Above 

mentioned information stands on the primary technique of narrative mediation, namely 

“externalization” which encompasses evaluation of issues without internalizing discords.240 

After all, the process of narrative mediation shows differences from other mediation types. 

Putting in order; engagement, deconstructing the dominant story, and constructing alternative 

stories.241 During the engagement and deconstructing the dominant story stages, narrative 

mediator arranges separate meetings, under calm conditions, with each party to hear their 

stories.242 Mediators ask questions related to history of conflict and impacts of experienced 

conflict on their lives.243 After this part, appointed mediator gives opportunity of telling their 

stories with their own words and assists them to externalize the conflict.244 In other words, “A 

dialogue, which implies that the ‘person is not the problem, the problem is the problem’ 

begins.”.245Again, when the problem is totally externalized, mediators ask questions about 

both the influences on the life of the party of the conflict and the methods they have chosen to 
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overcome these influences.246 Afterwards, joint session starts where the stage of constructing 

alternative stories start to apply. Mediators acknowledge what kind of relationship the parties 

prefer, in which way they try to conserve their affairs and cope with the conflict.247 In 

conclusion, the conflict will be resolved if the parties decide to go further on their 

relationships. However, this unique type of mediation demands some specific mediator 

qualifications as mental health practices or narrative mediation related training.248 

         IV. Transformative Mediation  

Contrary to facilitative, evaluative and narrative mediation, transformative mediation, a 

therapeutic mediation type, was exhibited and named with the publication of “The Promise of 

Mediation” in 1994 by Robert A. Baruch Bush and Joseph P. Folger.249 The main principles 

consist of empowerment and recognition conducted by parties.250 To clarify, empowerment of 

the parties is enforcing themselves to manage the process with no external factors in addition 

to have the ability to discuss and decide on the appropriate solution for their dispute.251 

Besides, conflicts are viewed as “potential possibility for moral growth” in transformative 

mediation.252 However, conflict still needs to be resolved in problem solving mediation, also 

known as facilitative mediation.253 Hence, parties can make conversations about their past, 

emotions and the conflict since resolving the dispute is not targeted in the first place. Any 

experience of mediation that will lead to emotional growth of parties is considered as a 

successful mediation process.254 A transformative mediator is always obligated to stand in the 

second line during proceedings, up to a point that the authorized mediator empowers the 

parties to control ongoing transaction, find their path in resolving conflict and ensures 

convenience during conversations.255 The process advances as; “introduction, micro focusing 

on parties’ issues, encouraging deliberation and choice making and fostering perspective 

                                                           
246 Ibid. 
247 Ibid. 
248 Different Approaches to Mediation, available at http://expert-evidence.com/different-approaches-to-

mediation/ (Last accessed on 7 November 2018) 
249 Ibid. 
250 Mcadoo, Barbara, Transformative Mediation and its Role in Changing Corporate Culture, 1 journal of 

Alternative Dispute Resolution 12, (1999), at p.4 
251 Ibid. 
252 Baksa, Greta, Different Mediation Styles and Their Use in Family Mediation, (2012), at p.254 
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254 Baksa, Greta, Different Mediation Styles and Their Use in Family Mediation, (2012), at p.253 
255 Paquin, Gary, Harvey, Linda, Therapeutic Jurisprudence, Transformative Mediation and Narrative Mediation: 

A Neutral Connection, 3 Florida Coastal Law Journal, volume 3, (2002), at pp.180-184 
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taking.”.256 This process proceeds in joint sessions and aims to bring out new and fresh points 

of view in course of time.257 

G. ICC-MEDIATION CLAUSES 

Disputants wishing to utilize proceedings under the International Chambers of Commerce 

Mediation Rules shall consider preferring one of the clauses below, which are suited for 

different scenarios and needs.258 Disputants are free to modify the chosen clause to fit their 

particular conditions. Moreover, parties may desire to stipulate the official language and 

meeting place of any mediation proceedings.259 

Care should be taken to refrain from any jeopardy caused by the uncertainty of the clause. 

Unclear expression generates vagueness and it can delay, hinder or even endanger the dispute 

resolution process.260 

While organizing any of these clauses in their agreements, disputants are recommended to 

take account of any circumstances that may influence their enforceability under applicable 

law.261 

 

Clause A: Option to Use the ICC Mediation Rules 

“The parties may at any time, without prejudice to any other proceedings seek to settle any 

dispute arising out of or in connection with the present contract in accordance with the ICC 

Mediation Rules.”262 

This clause provides to the disputants that achieving the ICC Mediation Rules every time that 

they would like to see it.263 In addition, this clause is designed to inform the parties of the 

possibility of using any kinds of alternative dispute resolution services during the process. 264 

                                                           
256 Ibid. 
257 Ibid. 
258 International Centre for ADR, “Mediation Rules and Arbitration Rules”, (December 2017), Paris, at p.96 
259 Ibid. 
260Arbitration Clauses Available at: https://www.icc-austria.org/en/Service/Dispute-

resolution/Schiedsgerichtsbarkeit/Arbitration-clauses.htm (Last accessed on 9 November 2018) 
261 Ibid. 
262 International Chamber of Commerce, Suggested Mediation Clauses English Version, (May 2017), Paris, at p.1 
263 Ibid. 
264 Evans, Philip, Arbitration and Dispute Resolution in the Resources Sector: An Australian Perspective, at p.115 
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Any disputants in conflict might ask for a professional assistance in the process from ICC 

International Centre for ADR 265 

Clause B: Obligation to Consider the ICC Mediation Rules  

“In the event of any dispute arising out of or in connection with the present contract, the 

parties agree in the first instance to discuss and consider referring the dispute to the ICC 

Mediation Rules.”266 

This clause is stronger than Clause A, as with this clause, parties accept that a conflict arising 

from a current contract or related to the current contract shall be discussed considering ICC 

Mediation Rules. Clause B might be feasible for disputes where the parties choose to maintain 

flexibility as to whether or not to use mediation to try and resolve a dispute.267 

Clause C: Obligation to Refer Dispute to the ICC Mediation Rules While Permitting 

Parallel Arbitration Proceedings if Required 

“(x) In the event of any dispute arising out of or in connection with the present contract, the 

parties shall first refer the dispute to proceedings under the ICC Mediation Rules. The 

commencement of proceedings under the ICC Mediation Rules shall not prevent any party 

from commencing arbitration in accordance with sub-clause y below.”268 

“(y) All disputes arising out of or in connection with the present contract shall be finally 

settled under the Rules of Arbitration of the ICC by one or more arbitrators appointed in 

accordance with the said Rules.”269 

This clause constitutes a necessity to refer a dispute to process under the ICC Mediation 

Rules. Clause C provides settling a conflict regarding a present contract considering ICC 

Mediation Rules.270 In addition, Clause C ensures that disputants do not need to wait for 

applying ICC Arbitration when they cannot resolve their conflict with mediation. Parties are 

free on demand to begin the arbitration process under the ICC Arbitration Rules.271 Also, 

according to the later explanation of ICC, “Clause C, ensure for ICC Arbitration as the forum 

                                                           
265 Ibid. 
266 International Centre for ADR, Mediation Rules and Arbitration Rules, (December 2017), Paris, at p.97 
267 Evan, Philip, Arbitration and Dispute Resolution in the Resources Sector: An Australian Perspective,  at p.115 
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for the final determination of the dispute and if desired, Clause C may be adapted to provide 

instead for a different form of arbitration or for the judicial process.”272 

Clause D: Obligation to Refer Dispute to the ICC Mediation Rules, Followed by 

Arbitration if Required 

“In event of any dispute arising out of or in connection with the present contract, the parties 

shall first refer the dispute to proceedings under the ICC Mediation Rules. If the dispute has 

not been settled pursuant to the said Rules within 45 days following the filing of a Request for 

Mediation or within such other period as the parties may agree in writing, such dispute shall 

thereafter be finally settled under the Rules Of Arbitration of the ICC by one or more 

arbitrators appointed in accordance with the said Rules of Arbitration.”273 

Like Clause C, Clause D constitutes a necessity to refer a dispute to process under the ICC 

Mediation Rules.274 However, there is a particular difference about the time period that 

applying ICC Arbitration.275 In other words, Clause C does not put a minimum or maximum 

time limit about demanding ICC Arbitration. However, Clause D put this time limit as “45 

days”. Moreover, like Clause C, Clause D ensures a final determination on conflict with 

Arbitration.276  

H. DIFFERENCES BETWEEN FACILITATION AND MEDIATION 

Taking into account the above mentioned definition of mediation, facilitation can be clarified 

as a process simulant to mediation, however, less formal compared to mediation.277 The 

primary objective of facilitation includes easing and expediting the communication between 

the parties in order to either prevent the dispute or resolve the apparent dispute.278 A neutral 

third party (referred to as facilitator) is required to assist the sides during the process.279 After 

all, there are differences between two processes which are as following; 

                                                           
272 Arbitration Clause, available at: https://www.acerislaw.com/icc-arbitration-clause-international-chamber-

commerce/ (Last accessed on 7 November 2018) 
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Between Individuals and Groups 
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1) The goal of mediation is to resolve the disputes by a consensual agreement, contrary to 

facilitation where the goal is to improve the communication pursuant to parties’ 

interests and intentions.280 

2) Determination of process in mediation mainly belongs to the authorized mediator, 

however, the conclusion of the outcome belongs to the sides of conflict.281 Facilitation 

varies from mediation in which both of the process and outcome are determined by the 

parties of dispute.282 

3) Mediation is considered as a step to resolve a dispute or conflict, However, facilitation 

is a step in which the parties apply when there are communication obstacles in 

relationships, interpersonal difficulties and potential of disputes that may be seen in 

future.283 

4) Face to face discussions are obligatory in mediation while it is considered as non-

obligatory in facilitation.284 

I. MEDIATOR  

I. Introduction 

As it mentioned before, mediator is a neutral third party appointed by either a court or the 

parties in order to facilitate and assist the parties of dispute to reach an agreement. 

Considering the differences between mediation styles (facilitative, evaluative, transformative 

and narrative mediation), each model requires specific qualifications for the mediators. 

Furthermore, taking into account that problems derived from the demeanour of the mediator 

can be decreased and prevented with the considerable qualifications and experiences.285 Some 

of these problems are stated below; 
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283 What is The Difference Between Mediation and Facilitation?, available at 
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285 Dewdney, Micheline, Party, Mediator and Lawyer Driven Problems in Mediation, 10 Asian Disp. Rev. 57, 
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1) Giving consultation to a party during the process, 

2) Stating and defining the issues of the parties instead of leaving parties to specify, 

3) Making speeches that remark support to one party instead of being impartial, 

4) Staying under the impression of one party, 

5) Behaving as an agent or advocate on behalf of one side of conflict, 

6) Showing differences and discrimination in the treatment of parties.286 

Therefore, complying with the intended attributes will lead to an accomplished and successful 

mediation process. 

      II.   Role and Qualifications of Mediators 

a. Role of a Mediator 

Role of a mediator includes presiding over the ongoing mediation process neutrally and 

impartially and supporting parties in order to overcome the dispute.287 To summarize the 

essential roles of mediators are; 

i. Being fully independent, 

ii. Helping parties to be acknowledged about each other and ensuring that their 

interests and intentions to be completely understood, 

iii. Conserving important issues from being dispersed and assisting parties to bring 

key points and issues to the negotiation table, 

iv. Giving information about the process to the sides of conflict and ensuring that 

every detail is certain for them, 

v. Reminding the parties about behaving within the frame of respect towards each 

party and mediator, 
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vi. Refraining from encouraging parties to compose an agreement without looking at 

their state and claims, particularly if there is a congestion between the parties 

during the process, 

vii. Avoiding power inequalities between the parties and ending the process if any 

inappropriate imbalances come to view.288 

viii. Informing the parties about their rights regarding suspension and termination of 

the process and conditions under which the mediator has the right to end the 

proceeding.289 

ix. Disclosing in all respects the process fees to the parties who are responsible to pay 

for the process.290 

b. Qualifications of a Mediator 

1. Being Impartial 

Mediators are responsible to act impartially during mediation.291 In other words, biases 

derived from the background of the parties, personal characteristics and mediation 

performance shall be avoided by the mediators for an equal conflict resolution period.292 

Thus, the parties are entitled to withdraw from the process if they face any kind of impartiality 

in the conduct of mediators.293 

2. Maintaining Confidentiality 

Provisions of confidentiality in mediation process are required to be explained to the parties 

of the dispute by the appointed mediator before the progress of mediation.294 Also, parties 

have the right to determine the limitations of confidentiality in their agreement to prevent 

issues arising from disclosing confidential information under circumstances of disagreement 
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between the parties.295 Confidentiality is one of the primary qualifications that the mediator 

shall be obligated to have.296 However, there are two exceptions that require breaching the 

confidentiality, namely; enforcement of law and permission by the sides of the dispute.297 

3. Professional Competence 

Intentions and assumptions of parties will be provided effectively with the satisfaction of 

parties, owing to the fact that professional competence is related to the experience and 

training of mediators, which leads to a successful mediation process.298 Capability of the 

mediator is required for each process in mediation.299 

4. Advertising and Soliciting Truthfully 

Mediators are burdened to declare their background education, expertise, and training 

truthfully.300 For further, advertising parties without giving any assurances regarding the 

success of the process and considering all possible results that can be concluded with are other 

points that shall be fulfilled by the mediator.301 

5. Being a Skilled Listener 

A good mediator is required to be a skilled listener by listening actively and focusing on the 

discussion of parties, standing on important points and asking questions to make them fully 

understood by other parties.302 

6. Being Respectful and Patient 

Due to the structure of mediation, sides of the conflict are responsible for their outcome and 

for that reason, consideration of goodwill belonging to parties is an essential point needed in 

this process.303 Mediators shall refrain from critical judgements and biases towards parties and 
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show both respect and patience if the process goes to a phase where the parties overstate or 

stand on less important details of the issue.304     

J. FORMAL PROCESS OF MEDIATION 

I. Mediation Process 

Mediation is comprised of many valuable steps in order to create a good framework for long-

lasting solutions.305 Since mediation can be determined as a flexible alternative dispute 

resolution method, there can be several common steps which should be part of every 

mediation process.306 These can be counted as “preparation phase, joint meetings, private 

caucuses, negotiations and achieving an agreement”.307 

Before the preparation phase, parties should be certain on mediation is the proper choice for 

settling this dispute, for example, if the parties have a communication problem, mediation can 

be defined as a perfect choice for them, however, if parties are struggling with compromising 

and negotiation, litigation is always another good choice.308  

                                                           
304 Ibid. 
305 Smith L. Amy and Smock R. David, Managing a Mediation Process,  (2008), at p.15 
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307 Understand the 6 steps necessary in the mediation process, available at 
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Figure 4: The stages of a mediation process 

Preparation always begins with the appointment of the mediator.309 The appointment can be 

done by the common choice of the parties or selection of a neutral third party, as mentioned 

above, appointments should be actualised by consent of both parties since the mediator is the 

person who is in the centre issue, there should not be any controversial points on mediator 

preferences.310 After the appointment, the mediator has a few certain tasks in order to initiate 

the process such as organizing some meetings with parties to explore the background of 

disputes, building a trustworthy relationship between parties, and explaining the mediation 

process to them, thus, the mediator can help parties on the preparation of both parties for 

mediation.311 Finally, the mediator declares the venue and the course of the meeting. 
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Jossey-Bass Publishers, (2004) 
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In the second phase, parties come together in a joint meeting in order to listen to each other 

and initiate the negotiation.312 Meetings always start with opening statements of the mediator 

and in these statements, the mediator clarifies his/her role in the process, mediation 

guidelines, and tasks which are expecting satisfying from parties.313 Then, parties deliver their 

opening statements and they indicate the conflict from their perspective, their expectations 

from the mediator and opposite party.314 After the opening statements, the mediator 

underlines the key points of mediation and goals that they should achieve in order to make 

negotiations easier and for last time mediator makes quick reminder regarding process and 

clauses.315 

In the discussion stage, the mediator is responsible for ensuring every detail and headline of 

conflict, thus, disputants can hold and cover each point related to issue.316 In this stage, the 

mediator should ensure the  healthy conversation and communication between parties, if 

he/she observes some disconnection; he/she can take initiative to apply some measures in 

order to provide helpful connection such as active listening methods.317 In a later process of 

discussion, parties start to explain their aims, underlying interest, anymore, both disputants 

are aware of their ideas and purposes, from then on, negotiation starts.318 

After the identification of the problem, parties initiate the agreement draft process. In this 

stage, if the mediator sees any kind of obstacles, he/she always encourages both parties for 

taking private caucuses in order to eliminate these problems.319 In these private caucuses, 

disputants find a great chance to discuss weaknesses and strengths of opposite parties, in 

addition, these caucuses can be determined as an important strategy maker since mediator 
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316 Moore, Christopher, The Mediation Process: Practical Strategies for Resolving Conflict, 3rd., (San Francisco: 

Jossey-Bass Publishers, (2004) 
317Understand the 6 steps necessary in the mediation process, available at  

https://www.pon.harvard.edu/daily/mediation/dispute-resolution-how-mediation-unfolds/ (Last accessed on 
17 November 2018) 
318 Ibid. 
319 Mediation Process, available at  http://www.au.af.mil/au/awc/awcgate/va/mediation/process.htm (Last 

accessed on 20 November 2018) 

https://www.statecourts.gov.sg/Mediation_ADR/Pages/The-Mediation-Process.aspx
https://www.statecourts.gov.sg/Mediation_ADR/Pages/The-Mediation-Process.aspx
http://www.crossroadsresolution.com/wp-content/uploads/2016/02/Mediation-process-learn-more-document-.pdf
http://www.crossroadsresolution.com/wp-content/uploads/2016/02/Mediation-process-learn-more-document-.pdf
https://www.pon.harvard.edu/daily/mediation/dispute-resolution-how-mediation-unfolds/
https://www.pon.harvard.edu/daily/mediation/dispute-resolution-how-mediation-unfolds/
https://www.pon.harvard.edu/daily/mediation/dispute-resolution-how-mediation-unfolds/
http://www.au.af.mil/au/awc/awcgate/va/mediation/process.htm


               MODEL                                                                                                                             ICC-MEDIATION 
               COURTS OF JUSTICE 2019                                                                                                 STUDY GUIDE 
 

48 
 

helps parties to create and renew plans according to the explanations of other disputants.320 

After all caucuses, parties come together one more time in order to start drafting a final 

agreement and they discuss all issue with the deepest detail, thus, every point and problem can 

be covered in the comprehensive final agreement.321 In that period, parties try to combine 

long-term measures with short-term actions, however, parties can struggle on arranging these 

solutions in a plan.322 Disputants can decide upon implementation of short time solutions and 

then long-term measures can be discussed further according to the advices of the mediator.323 

If the parties cannot draft any kind of agreement, the mediator shall introduce to parties other 

alternative dispute resolution services before the initiating litigation process as last resort.324 

II.  Final Agreement of Mediation 

When proposals and solutions to the issue are fit for both parties, disputants must start 

drafting the final agreement in order to finalise the process and formalise the solutions.325 If 

disputants lack procedural knowledge regarding the final agreement, their assistants such as 

lawyers can help them to quicken the drafting process if they are available in the mediation 

period, if they are not, mediators shall inform the disputants about rules and procedural 

necessities of the agreement and mediators can provide a comprehensive guideline.326 In that 

context, the role of mediator in the drafting period is facilitating, they cannot interrupt or 

make any kind of legal pieces of advice to any of the parties, as doing so can harm the 

impartiality of the mediator.327 Moreover, the mediator should ensure that all the points 

regarding the conflicts are covered, in order to prevent any kind of further disputes.328 

In the whole period, the attitude of mediator should be connective and encouraging for both 

parties in order to adduct and eradicate the conflict with lasting solutions.329 
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ANNEX 

A. CASE I: THE MOUSE PROBLEM 

a. Overview 

The setting is Marne-la-Vallée, a short distance outside of Paris, France. Last March, Mouse 

Company, the world’s largest entertainment conglomerate, and the French government signed 

an agreement for Mouse to create the EuroMouse development in the area. This agreement 

was quite controversial within France at the time, and since its signing, a major debate has 

been playing out in the court of public opinion. While the issue has many facets, one of the 

most difficult problems involves the poor relations between Mouse and the four 

municipalities within whose jurisdiction the development will be sited. These towns are 

Bailly, Coupvray, Magny, and Chessy. In a bid to ease the tensions and seek to work out some 

form of agreement, an organization representing the towns has called for a meeting among the 

four towns’ mayors, the national government, and Mouse. 

b. The Development Plans 

The development of EuroMouse has caused considerable upheaval in this rural farming area, 

although the elected representatives of the municipalities themselves had little or no role in 

the Master Agreement’s negotiation. The national government acquired almost 5,000 acres of 

farmland by eminent domain, and then sold or gave options on the land to Mouse at a 

significant profit.  

Construction began almost as soon as Mouse took ownership of 1,700 acres of the property. 

Marne-la-Vallée was transformed into Europe’s biggest work site, with 10,000 workers and 

numerous Mouse staff moving into the area. The constant traffic of construction workers and 

equipment has fundamentally altered the nature of the surrounding communities, changing the 

appearance of the towns, and necessitating increased administrative support to issue licenses, 

permits, etc. The work is scheduled to continue in full force until the amusement park’s 

opening in four years’ time, and thereafter go on at an abated rate as subsequent stages of the 

development are undertaken. 

EuroMouse may also bring considerable tax revenues to the towns, which may, contingent 

upon national government approval, levy a payroll-based taxe professionnelle (business tax). 

The tax revenue would be distributed among the municipalities according to the number of 
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Mouse employees working within each town’s jurisdiction. Given that the theme park itself 

and all of its hotels will fall within the boundaries of Chessy and Coupvray, these two 

municipalities would each receive almost half of the total tax revenues. The towns of Bailly 

and Magny, which are to have golf courses and similar low-employment facilities built on the 

land within their jurisdiction, stand to gain very little from the ‘taxe professionnelle’. Property 

values, meanwhile, have already increased tremendously. Mouse executives are actively 

looking for nearby homes to acquire, and local residents are finding that their properties are 

appreciating at a rate greater than that of prime Paris real estate.  

Despite the projected increases in tax revenue, the mayors and local residents are complaining 

about a number of things. When the government expropriated the local land, they paid owners 

the agricultural rate of French Francs (FF) 16,187 per acre, but they then resold it to Mouse at 

the commercially zoned rate of FF 48,157 per acre. Naturally, local farmers are very upset at 

what they see as government profiteering at their expense. The mayors, meanwhile, are 

displeased that they were not consulted in the course of the national government’s 

negotiations with Mouse. They feel overwhelmed by the administrative workload which has 

resulted from the commencement of the EuroMouse project, and complain that they have 

insufficient resources to deal with that burden. Local citizens are also annoyed at the 

tremendous physical disturbance caused by the construction, and posters showing Uncle 

Scrooge rampaging through the environment have appeared in the area. The above sort of 

resentment forms the center of the controversy.  

c. The Parties 

The Towns: Represented by their mayors and legal consultants, the towns believe that they 

are in the center of a storm that is not of their own making. Mouse and the French government 

worked out an agreement without soliciting their participation, and then presented it to them 

as a fait accompli. Further aggravating the problem is the fact that the mayors have been quite 

divided among themselves as to how to deal with their problems. A recent trip to Florida’s 

Mouse World has apparently failed to stop the escalating conflict, because each town holds a 

different position on the matter: 

Chessy: Chessy stands to gain substantial tax revenue as part of the park falls within its 

limits. Despite the potential revenue increase, the mayor, who was elected on an anti-Mouse 

ticket, has been vocal in his criticism of the project. In fact, the mayor’s public comments 
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have tended to be equally critical of Mouse and the national government. Although he has 

stated in the past that he is willing to discuss some sharing with the other municipalities of 

Chessy's tax revenue from the park's presence, some of the other mayors have described him 

publicly as a troublemaker for his non-cooperative attitude. Chessy’s mayor expressed his 

view of such criticism in a comment he made regarding the mayor of Bailly, saying “...a 

mayor’s job is to respond to the population, not to be puppets of the government.” The voters 

of Chessy seem quite satisfied with their mayor’s position in the controversy and some have 

described him to the media as a “hero.” 

Coupvray: Coupvray also stands to benefit tax-wise from the Mouse project as it, too, is 

home to part of the park. The mayor of Coupvray has made it known that he is happy that the 

park is being built, although he admits that the project has not been without its difficulties. He 

has adamantly refused to consider other towns' requests for a share of his increased tax 

revenue, describing such pleas as “ridiculous...pure jealousy.” 

 Magny le Hongre (Magny): Magny’s mayor faces a different situation than do his 

counterparts in Chessy and Coupvray. His town has been negatively affected by the Project in 

terms of environmental problems, management difficulties, and an unhappy electorate. Since 

no part of the park proper will be located in Magny, the town is unlikely to recognize any 

increase in tax revenue in the foreseeable future. The mayor firmly believes that the national 

government is responsible for the problems Magny has encountered. Indeed, he felt so 

strongly about the government's role that he wrote directly to French Prime Minister Edith 

Cresson, demanding that the government provide financial support to help the municipalities 

cope with the increased administrative workload and the costs of dealing with the project’s 

side effects. His action was extreme, given the hierarchical nature of French government, and 

thus was strong evidence of his frustration. He received no reply from the national 

government. With the apparent support of his electorate, the mayor has stated that he favors 

cooperation and negotiation with Mouse if the government will not help. 

Bailly Romainvilliers (Bailly): The mayor of Bailly has said that he also believes that the 

national government is responsible for Mouse-related problems, and has made it very clear 

that he strongly resents the mayor of Chessy’s anti-development statements. As Bailly will 

not accrue any significant financial benefits from the project, its mayor has argued that 

Chessy and Coupvray should share their increased wealth with Magny and Bailly. He views 

cooperation and negotiation with Mouse as the only other viable option for Bailly, given the 
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town’s difficult situation. Thus, he has repeatedly spoken out against Chessy’s mayor, whom 

he believes is beholden to his village’s agricultural lobby and is representing it to the 

detriment of the other mayors. He has argued that since Chessy stands to gain so much, it is 

unfair for its mayor to harm the other mayors’ efforts to reach a more favorable arrangement 

with Mouse for the benefit of their towns. 

The Mouse Company: Represented by a young American attorney on the Planning and 

Development Staff and a member of the Executive Board of the Company. The company is 

very excited about this Project, its first foray into Europe with an amusement park. Mouse is 

always very conscious of its corporate image, but under the leadership of the current CEO, the 

company has taken a particularly strong bottom-line approach to development projects. 

Seeking to accommodate its new neighbours, however, Mouse recently flew the mayors to 

Florida to visit Mouse World. The company is happy to attend this meeting in the hopes that it 

can stem the flow of poor publicity. 

The National Government: Represented by a young, but influential, member of the 

interministerial team which negotiated the Master Agreement and a legal consultant. The 

Socialist government has made a major public commitment by signing the agreement with 

Mouse, and is clearly seeking to move away from France’s traditional image of a statist 

country, unwelcoming to foreign investors, particularly Americans. 

The Syndicat d’Agglomeration Nouvelle des Portes de la Brie (the SAN): SAN was 

formed to provide the municipalities with project-related technical assistance. Of late, 

however, the SAN has served as a united front for dealing with Mouse regarding the provision 

of municipal services. The SAN is generally trusted by the other participants, and they 

consider him to be quite moderate and fair, but he has not been shy about speaking out when 

he has felt that a party was being unreasonable. The SAN’s president has called this meeting 

in the hopes of resolving some of the issues fuelling the controversy surrounding the project. 

d. The Negotiation 

The SAN has asked all of the above parties to attend a meeting to discuss their various 

concerns and to seek some sort of resolution to the increasingly acrimonious conflict which 

has been developing. Given that the EuroMouse project is certain to go forward, the purpose 

of this meeting is not to discuss whether or not the park should be there in the first place, but 

rather, to find a way to ease tensions regarding certain aspects of the development. While the 
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meeting itself is to be held in private, the media are aware that it has been scheduled. Its 

outcome will be closely scrutinized as one of the first interactions between the drafters of the 

Master Agreement (i.e., Mouse and the French government) and outside parties. The session 

is scheduled to last one and a half hours, and due to the very busy schedules of all those 

involved, it is extremely unlikely that any further meetings will be planned in the near future.  

e. The Agenda 

The following issues will be discussed during the meeting. Given their number and 

complexity, it is strongly advised that you prepare a negotiating memorandum for your own 

use summarizing your various interests, aspirations, and perceived options. 

f. Press Release 

As the press are aware of some of the complaints that have been made concerning the 

EuroMouse project and they know that the meeting is scheduled to take place, it is important 

that at the end of the meeting some type of statement be issued. The question is, will the 

release be positive for all involved parties or will certain parties be placed in a more favorable 

light than others? Also, the release could be used by any or all of the parties as a gesture of 

either their goodwill or animosity towards the other participants. Before the meeting adjourns, 

it is imperative that the parties agree on the contents and draft a joint press release for 

distribution. 

g. Business Tax 

At the meeting, the parties will consider whether or not a business tax should be levied on 

Mouse. The parties will also discuss the amount of the tax to be imposed, which could range 

from one half to 1.5 percent of total payroll. While all parties’ input will be relevant to this 

issue, the final decisions as to both the imposition and the amount of this tax rest solely with 

the national government. Traditionally, however, the national government relies heavily upon 

the recommendation of the involved municipalities when setting the taxe professionnelle. The 

business tax revenue would accrue to the towns in which the park and the hotels are located, 

namely Chessy and Coupvray. The following chart sets out the minimum and maximum total 

annual revenue (based on employment projections) produced by each of the possible taxe 

professionnelle rates. Absent any separate agreement between the towns, this total amount 

would be divided equally between Chessy and Coupvray. 
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h. Division of Tax Revenue 

The mayor of Bailly has demanded that the mayors of Chessy and Coupvray, whose towns 

stand to reap the greatest financial benefit from EuroMouse’s presence, share some of their 

newfound wealth with the less fortunate towns of Bailly and Magny. This proposal was 

received with mixed reviews. In fact, when setting the agenda, the president of the SAN was 

unsure whether or not to include the issue for consideration, as it does not directly affect all of 

the participants. However, as the mayors of Bailly and Magny insisted that the discussion of 

the revenue split be included on the agenda, he agreed. He understands that there may be 

some disagreement among the parties about the appropriateness of a discussion on this issue. 

During the meeting, the parties must decide whether any split is indicated and, if so, what 

percentage of the Mouse-related income should be shared. 

i. Voluntary Payments by Mouse to the Towns 

All of the towns, including Chessy and Coupvray, have experienced tremendous upheaval 

since the construction of EuroMouse began. Property values have risen astronomically, and 

additional administrative demands (i.e., the countless licenses, permits, notices, and the like 

which must be issued before the project can proceed) have strained the resources of the 

municipalities. Therefore, some of the mayors have called for some amount of annual 

reimbursement by Mouse for the increased costs their constituents have had to shoulder. At 

the meeting, the parties must decide whether such compensation is warranted, and, if so, in 

what amounts and under what terms those payments will be made. A range of between FF one 

and three million per town per year appears to have been established, but the accompanying 

details have not been discussed. Mouse’s willingness to make such payments is likely to be 

contingent upon the outcome of the tax issue. 
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B. CASE II: CONTRACT NEGOTIATIONS IN THE BUILDING TRADES 

a. Overview 

Three coalitions representing building contractors, building trade unions and the users of 

contract services are about to meet to negotiate the basic elements of a new industry-wide 

contract. 

The previous three-year contract will end in three months. Rather than waiting until the last 

minute, the three coalitions have agreed to get together before the twelfth hour to try and work 

things out in a less confrontational way than usual. Their last contract negotiation was 

unsatisfactory from everybody’s standpoint. Everything happened at the last minute. The 

coalitions were not together internally (everyone was at each other’s throat). There were 

charges on all sides of bad faith bargaining. The end result was a six-week strike that hurt the 

contractors, unions and the users. 

At the time of the last contract negotiation, the economy was in a slump. Now, though, 

residential, commercial and industrial construction are at an all-time peak, both in the central 

city and in the suburbs of the Centerville metropolitan area (the 70 square mile area of the 

mid-Atlantic state in which this negotiation takes place). Inflation is down to 4% nationwide. 

While national unemployment is 7%, the unemployment rate in the Centerville metropolitan 

area is down to 5% (although it is somewhat higher in the central city and higher still -almost 

14%- in the minority community). 
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b. The Parties 

Contractors Coalition 

Builders’ Association 

Technical Contractors Association 

Basic Contractors Association 

Unions Coalition 

Woodworkers Union 

Welders Union 

Electronics Union 

Users of Contract Services Coalition 

Amalgamated Refineries 

Metropolitan Power Corporation 

Regional Hospital Association 

Every coalition will also be represented by one direct coalition representative as well as one 

representative each from every institution in the coalition. More extensive information will be 

shared separately with every representative. 

c. The Meeting 

The coalitions will have the chance to meet separately to formulate their negotiating 

strategies. At the end, the three coalitions will meet together. If they fail to reach an 

agreement in short notice, the informal talks are likely to be called off and they will revert to 

their former confrontational style-running the risk of another strike. 

The last contract negotiation focused on wages and health benefits. Those items will be on the 

table again along with the issue of “double breasting.” 

When the three coalitions begin negotiations, they may want to see some ground rules: how 

long will they spend on each issue, will they all work on the full agenda together or will they 

split into subgroups to work on the different issues and so on. 

The only agreement that really means anything is a full consensus, because it only takes one 

group to scuttle a settlement. A full agreement will address the three basic issues: wages, 

health, benefits and double-breasting. Other items may be included, but they are not essential. 
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Resolving Disputes – Think About Your Choices, available at http://www.justice.gc.ca/eng/rp-

pr/csj-sjc/dprs-sprd/dr-rd/index.html 

Difference Between Arbitration and Mediation, available at http://bcicac.com/about/what-is-

mediationarbitration/difference-between-arbitration-and-mediation/ 

Comparison Between Arbitration & Mediation, available at https://www.finra.org/arbitration-

and-mediation/comparison-between-arbitration-mediation/ 

General Legal Issues of Mediation available at 

https://www.flcourts.org/core/fileparse.php/559/urlt/Floridas_Dependency_Benchbook_Medi

ation.pdf 

Enforcement of Mediation Final Agreement available at 

https://law.freeadvice.com/litigation/mediation/agrrement_mediation_enforceable.html 

Concluding an International Mediation available at 

http://www.nortonrosefulbright.com/knowledge/publications/132587/concluding-an-

international-mediation 

Without Prejudice Privilege Rule, available at https://www.mills-reeve.com/without-

prejudice-privelege-update/ 

Styles of Mediation: Facilitative, Evaluative and Transformative Mediation, available at 

https://www.mediate.com/articles/zumeta.cfm 

Different Approaches to Mediation, available at http://expert-evidence.com/different-

approaches-to-mediation/ 

Arbitration Clauses, available at https://www.icc-austria.org/en/Service/Dispute-

resolution/Schiedsgerichtsbarkeit/Arbitration-clauses.html 

What is The Difference Between Mediation and Facilitation?, available at 

https://www.nigeldunlop.co.nz/services/mediation/the-difference-between-mediation-and-

facilitation/ 

Model Standards of Practice for Family and Divorce Mediation, available at 

https://www.oplc.nh.gov/family-mediator/documents/practice-standards-model.pdf 
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Understand the 6 Steps Necessary In The Mediation Process, available at 

https://www.pon.harvard.edu/daily/mediation/dispute-resolution-how-mediation-unfolds/ 

When do I apply for mediation for civil cases? Available at 

https://www.statecourts.gov.sg/Mediation_ADR/Pages/The-Mediation-Process.aspx 

Mediation Process, available at http://www.crossroadsresolution.com/wp-

content/uploads/2016/02/Mediation-process-learn-more-document-.pdf 

Six Stage of Mediation, available at https://www.nolo.com/legal-encyclopedia/mediation-six-

stages-30252.html 
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